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CountyCheshire Probate Court
No. 81-210

LeavyIn re Estate of Antoinette E.

5, 1982March

Faulkner, Plaut, Hanna, Freund,Zimmerman & of Keene
II,Worthen,CJoseph W. orally),on the brief and for Andrew M.

Johnston.
O’Brien, Keene, byEdward orally,J. of brief and for Luella B.

McLaughlin.

Douglas, probate appealJ. questionThis raises the of whether
the ofrule construction enunciated in the case of In re Frolich
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320, 326, 448,Estate, favoring(1972),295112 N.H. A.2d 452
heirs,legatees applyresiduary to the will inover intestate should

hold that it does and affirm.issue. We
24, 1962,Leavy Maya on and onE. executed will theAntoinette

husband, Leavy,her Francis also executed a will.same date J.
left the estate to the survivor. Each will also containedEach entire

Leavy’sresiduary residuary ofa clause. The clause Antoinette E.
Hall, Beach,brother,my Georgeleft the “to R. of Verowill residue

Florida, sister-in-law,my McLaughlin of . .and Luella B. . New
York, shares, residuaryequalin and alike.” Theshare share clause

Leavy’s residuaryimage ofof will was a mirror the clauseFrancis
sister,will, leaving “my B.in his wife’s the residue-to Luella

brother-in-law,York,McLaughlin my George. . and R.of . New
Hall, Beach, shares,Florida, equalof Vero in share and share
alike.”

George leavingR. Hall died in 1975 no lineal descendants. Fran-
1977,Leavycis J. died in passedand of hisall estate to Antoinette.

25,Leavy MayAntoinette E. ondied 1979. Her will was admitted
Johnston, cousin,probate,to and Andrew M. her appeared as her

Leavy’s parentsheir. Antoinette E. are deceased and she left no
therefore,descendants;lineal under the law that inwas effect at

executed,the anytime the will portionwas of her estate that
passes cousins,intestate bywould have been herinherited various
of whom Andrew W. Johnston is one.

The administrator of Leavythe estate dulyof Antoinette E. filed
probatewith the petitioncourt a for residuaryconstruction of the

Paragraphclause contained in of Leavy’sThree Antoinette E. will
for regardingand instructions Bydistribution of the estate. decree

14,May 1981,dated (Espeifs,the Probate Court J.) held that the
of Estate,rule construction inenunciated In re Frolich 112 atN.H.

326, 452, controlling295 A.2d at was in the construction of the
residuary bequest will,in Leavythe Antoinette E. and that the
residuary bequest Georgeto lapsedR. Hall into the residue. The

therefore,bequest, passed surviving residuary legatee,to the
McLaughlin,Luella B. Antoinette’s sister-in-law.

probateThe court Leavy’sfound that Antoinette E. will became
death, 25,Mayeffective on her 1979, and that the inlaw force at

applied.that time The court applicableruled that the law was set
case,out in the Frolich which held as follows:

adoptnow the rule that portionthe failure a“[W]e of of
the residue results in the portion amongdivision of such

remaining residuary legateesthe proportionin to their
relative shares of the residue. See Uniform Probate Code
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appears toadopt it2-606(b). this rule becauseWes.
presumed of thecomport the intentmost often with

however,construction,ordinary As all rules oftestator.
contraryonly aoperate in the absence ofrule willthe

by rule is also sub-expression the testator. Thisof intent
statute, 551:12, thatject anti-lapse RSA suchto the

survivingpass residu-will to thelapsed sharesresidual
legateesonly have left noary legatees the deceasedwhen

lineal descendants.”

326,Estate, 295 at 452.112 N.H. at A.2dre FrolichIn
finding presumption ofspecific theJudge Espiefs thatmade the

had not been overcome. Hetestacy in the Frolich caseannounced
surviving residuaryMcLaughlin,B. asruled that Luellafurther

residuary legatee,predeceasedlegatee, ofthe share thetook
Hall, bequeathedGeorge toentitled the entire residueR. and was

cousins,Leavy’s of Antoinette’sE. will. Oneunder Antoinette
Johnston, appealed the decision.Andrew M.

1962,question in the lawin was executedtime the willAt the
by intestacypassresiduary bequest to and berequired lapseda

Ifthe laws of intestate succession.in accordance withdistributed
would inherit.applicable, Andrew M. Johnstonthis law were

however,will, are ordi­of aThe construction and effect
bynarily it effective. Car­governed the in force when becamelaw

482, 484, 779,Whitcomb, (1908), willA. and a74 N.H. 69 781ter v.
Amoskeagupon &c. Co.the death of the testator.effectivebecomes

475, 786,471, (1938).789College, 200 A.89 N.H.Dartmouthv.
25,Mayher death onwill became effective onAntoinette’sSince

therefore,1979, applicable; the con­law in force at that time isthe
contrarya intent can bestructionary appliesin unlessrule Frolich

intent,contrary and wejudgeprobate nofounddiscerned. The
concluding.part in soerror on hisfind no

subject to “anti-­constructionary is thein FrolichThe rule
statute, heirs in the de­provides that theItlapse” RSA 551:12.

predeceasesscending legatee the testatoror devisee wholine of
legatee had lived.if the or deviseein the same manner aswill take
however,Hall,Georgelegatee, had no lineal de­The deceased

scendants, accordingly, residuary bequest passed to Luellatheand
remaining residuary legatee.McLaughlin,B. the

Affirmed.

All concurred.


