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1,resolution, requestingfollowing Resolution No. anSenateThe
20,Januarybyjustices the onopinion adoptedof the was Senate

26,1982:1982, JanuarySupreme onin the Courtand filed

“Whereas, 8, tobill relative criminal commitmentssenate an act
commitments,involuntary foris the senate consid-civil beforeand

eration; and
Whereas, proofprovides8 that the of to besenate bill standard

hearings proof byapplied shall be clearto criminal recommitment
evidence;convincing andand

Whereas, proofofthe senate the standardhas determined that
convincingby and evidence at criminal recommitment hear-clear

ing represents possiblebest between the com-the accommodation
peting society;the of andinterests of individual and

Whereas, supreme previouslyHampshire hasthe New court
I, Hampshireof the Consti-determined that Part Article 15 New

requires prooftution that the standard of criminal recommittalat
doubt;hearings proof beyond Greg-must be a reasonable State v.

oire, (1978);144118 N.H. and
Whereas, recentlySupremethe United States Court has deter­

by convincingproofthat is a sufficientmined clear and evidence
hearings,proof involuntarystandard of at civil commitment and

proof beyond may behas reasoned that a reasonable doubt an
cases, Texas,impossible Addingtonburden in v. 441some such

418 (1979); andU.S.
Whereas, constitutionalityquestiona as to ofhas arisen the

now, therefore,8; itsenate bill be
byResolved the Senate:

Supreme respectfullyThat the Justices of the areCourt
requested give following questions:opiniontheirto and answer the
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changeI. In view of proofthe in the standard of for criminal
hearings byproposedrecommitment senate bill in8 and view of

pronouncementthe Supremerecent of the United States inCourt
Addington Texas, byproof convincingv. is a standard of clear and

hearingsevidence at criminal permissiblerecommitment under
1, HampshirePart Article 15 of the New Constitution?

respects precedingII. In all ques-other than those to which the
relates,tion is senate bill 8 constitutional on its face?”

following replyThe was returned:

To the Honorable Senate:

undersigned justices supremeThe replyof the court as follows to
your request 26,Januaryfiled in this court on 1982:

Butler, 927,In Proctor v. 117 N.H. (1977),380 A.2d 673
this proofcourt examined the involuntarystandard of for civil

personscommitments of Hampshireto the Hospital,New a deli­
cate area of the law. We liberty stigma­noted that the “loss of and

presenttization involuntaryin settingsthe fullycommitment are
comparable deprivations attendingto the a criminal conviction ....

obvious,deprivation libertyThe not,of is personand is as to the
mistakenly committed, byameliorated the fact that ‘treatment’
may dispensed.” 932-33,be Id. at (citations380 A.2d at 676 omit­
ted). consequencesBecause the of erroneous confinement are so
serious, adopted “beyondthis court a a reasonable doubt” standard.

rejected argumentWe the State’s that the reasonable doubt stand­
unreasonable, impractical,ard was impossibleand to meet. See id.

933,at 380 A.2d at 677. We noted that is not difficult to con­“[i]t
ceive of circumstances in pastwhich evidence of conduct and men­

disability ‘beyondtal will convince a poten­reasonable doubt’ of a
tially dangerousness.” 934,serious likelihood of Id. at 380 A.2d at

impose677. We were determined to assuringthe standard that
citizens,errors would be againstmade in favor of them,our not in

part speculativebecause of the psychiatric diagnosisnature of and
prognosis conflictingand opinions psychiatricthe experts.of See

934,id. at 380 atA.2d 677. The “moral force of the criminal law
bynot proofbe diluted a standard of people[must] that leaves in

doubt beingwhether innocent men are Winship,condemned.” In re
358, (1970).397 U.S. 364

In Gregoire, 140,State v. 118 N.H. 384 (1978),A.2d 132
we proofconsidered the burden of insanityin criminal recommit­

proceedings broughtment (asunder RSA by651:ll-a amended
1977, 180:1). Previously,Laws in Helgemoe, 825,Gibbs v. 116 N.H.
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1041,828-29, (1976), we had held that a reason-1043-44367 A.2d
requiredconstitutionally in crim-proofof wasdoubt standardable

legislature’s attempthearings. to reduceTheinal recommitment
preponderance the evidence” was struckofstandard to “athis

144,140,Gregoire,in 118 N.H.State v.as unconstitutionaldown
case, rights132, of(1978). upheldwe theIn thatA.2d 134384

1, 15 of the Newpersons partin articleas set forthaccused
compromise principlestheHampshire did notConstitution and

Butler, 927, (1977)A.2d 673N.H. 380in Proctor v. 117established
825, (1976).1041 WeHelgemoe, 367116 N.H. A.2dand Gibbs v.

legislature’sdespite theno from these decisionsmake retreat
proofof for criminal recommitmentproposal to the standardlower

and“beyond standard to the “clearthe a doubt”from reasonable
convincing evidence” standard.

Gregoire:insaidAs we

higher proof inrequired of boththe standard“We
onlyHelgemoe Butler not becauseGibbs v. and Proctor v.

liberty, also of theof vital interest in but becausethe
opinionspsychiatric far fromestablished fact that are

115,Helgemoe,v. 118 N.H. 384infallible. See Novosel
Butler, 927,(1978); 117A.2d 124 v. N.H. 380Proctor

825,(1977); Helgemoe,A.2d 367673 Gibbs v. 116 N.H.
Diamond,(1976); PsychiatricA.2d 1041 PredictionThe of

439,Dangerousness, (1975);444123 U. Pa. L. Rev.
Williams, PsychiatristsandRobitsche Should Get Out of

Courtroom?, (DecemberPsychology Today 1977)..85the
raising high standard, i.e.,by aOnly one. . that.

doubt,inexcludes confinement cases of reasonable can
the of berisk erroneous recommitment reduced and the

CONST, 1, 15,liberty guaranteed by pt. pro-beN.H. art.
tected and assured.”
143-44,at 384 A.2d at 133-34.Id.

proof “beyond a ... isThe burden of reasonable doubt
requirenot that court satisfiedinsurmountable. It does the benot

beyond respondent crimesa that the willreasonable doubt commit
ifnot satisfied the courtviolence if he is confined. The burden isof
potentiallybeyond is ‘aa that thereis convinced reasonable doubt

danger or others.”he will be a to himselfserious likelihood’ that
967, 1349,Hudson, 963, (1979)119 409 A.2d 1351v. N.H.State

Hesse, 329,(citations omitted). v. 117 N.H. 373 A.2d 345See State
commitment, danger­original indicatingspecific(1977). In actsthe

gave“may by of the that rise to thebe shown evidence actsousness
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Id.,charges.criminal . . .” 409 A.2d at 1351. Recommittal orders
specific acts, may“need not be based on because commitment be

pattern prior testimony relatingbased on a of action and to the
question anywhether or not cure for defendant’s condition has

Id.,been effected.” (emphasis added).409 A.2d at 1351-52

year, proofLast we applica­considered the standard of
involuntary proceedingsble to againcivil commitment and reaf­

supportfirmed our for the reasonable doubt standard. See v.State
Hudson, 6, 12, 255,121 (1981).N.H. 425 A.2d 258 We did so after
carefully considering pronouncementthe most recent of the United

Supreme subject involuntaryStates Court on the of incommitment
Addington Texas, (1979). Addington,v. 441 418U.S. In the
Supreme Court ruled that processfourteenth amendment due did

requirenot adoptthe states to a reasonable doubt standard for
system,civil commitments. Id. at 430-31. Under our federal how­

ever, interpretthe States are free to their own constitutions and
adopt process long theystricter due standards as as meet the fed­
erally prescribed 145,Phinney,minimum. See v.State 117 N.H.

1153,146, Texas,(1977); Addington370 A.2d 1153 v. 441 U.S. at
natural,Hampshire,431. In New all citizens “have certain essen­

tial, are,rights amongand inherent enjoyingwhich the and—
Const,defending 1,liberty.life and pt.. . .” N.H. art. 2. We have

carefully Supremeconsidered the rulingUnited States Court’s in
Addington persuaded adequatelybut are not protectsthat it the
liberty interests of our Rights,citizens. We note that our Bill of

1784,adopted precededin Rights bythe federal Bill of seven
years. respectfullyWe question negative.answer the first in the

codify changeSection 2 of the bill would a in proofthe burden of
insanity.of

1978,centuryFor more than a until the State had the dif­
provingficult burden of that the defendant was sane. In the case

125-27,Helgemoe, 115, 124,of Novosel v. 118 N.H. 384 A.2d 131
(1978), Thus,we shifted that burden to the portiondefendant. that

placingof the provingbill the burden of the affirmative defense of
insanity constitutionallyon the defendant is sound. See Patterson v.

York, 197,New 432 (1977);U.S. 210-11 Helgemoe,Novosel v. 118
115, 124,126-27,N.H. (1978).384 A.2d 131

regardWith to the periodincrease of the commitment
years, 3,from bytwo to five called for section we see no constitu­

impediment.tional mayThe petition priorconfined individual to
passage five-year periodthe of the hearingand supe­obtain a in

rior If bycourt. the “prove preponder-committed individual can a
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dangerlonger presents toanothat heof the evidenceanee
331,Hesse, 329,117 N.H.State v.society,” will be released.then he

345, (1977).346A.2d373
us toon the bill before duefurtherto commentWe are reluctant

portions the bill and theon other ofopposing memorandalack ofa
would enable us to morespecificin a case thatlack of adversaries

analyze provisions.itsspecifically
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