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dangerlonger presents toanothat heof the evidenceanee
331,Hesse, 329,117 N.H.State v.society,” will be released.then he

345, (1977).346A.2d373
us toon the bill before duefurtherto commentWe are reluctant

portions the bill and theon other ofopposing memorandalack ofa
would enable us to morespecificin a case thatlack of adversaries

analyze provisions.itsspecifically
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Mosseau,Smith, general assistantattorney (PeterGregory W.H.
orally),attorney general, for the State.on the brief and

Pizzimenti, (Mr.of ConcordStephen and DennisR. Goldman
brief,the and Mr. GoldmanPizzimenti onand Mr.Goldman

orally), for the defendant.

Helgemoe,jury (see v.Brock, trial NovoselAfter a bifurcatedJ.
County Supe-115, (1978)) in the CheshireA.2d 124118 N.H. 384

guilty first-Court, on three counts:founddefendant wasrior the
deadlyrobbery a630:1-a); while armed withdegree (RSAmurder

conspiracy to armed(RSA Ill-a); commitweapon 636:1 and
J.)(Wyman, therobbery 629:3). sentenced(RSA The Trial Court

parole.possibility ofimprisonment without theto lifedefendant
296, 300-05,III; Farrow, A.2d386RSA 630:l-a 118State v. N.H.

808, (1978).810-14
at trial was obtainedContending admittedthat certain evidence

seizures, jurythe observed athrough illegal and thatandsearches
evidence, appeals to thisinto the defendantnot introducedrifle

below,proceeding we affirm.Finding no error in thecourt.
Perkins,16, 1978, Wayne aeveningDuring of Decemberthe

shotgunsenior, fatally by point-blankahigh was woundedschool
gasworking in Keene.stationwhile at a Sunocoblast to his chest

Market,Romy’slater, robberydays occurred atan armedFive
robbery reported to theto thelocated in Keene. Witnessesalso

gun,large-barreledcarrying apolice the assailant wasthat
long, ineighteen the robber was hisand thatapproximately inches

tall, lighttwenties, inches of buildfour to five feet fivefive feet
glasses.wearing plaid shirt andand a

taken dur-hundred dollars wasthat fiveIt was also established
speech to be slurred.ing robbery, robber’s seemedand that thethe

four-doorreported robber fled in a bluishthat theOther witnesses
Marlboroughheading on Street.last seen eastValiant and was

byreported to be XG 1304. Onceplate a witnessThe license was
immediatelyobtained, police broad-theinformation had beenthis

bulletin over their radio.cast a
HenryMarlborough, South-patrolling on 101 inWhile Route

well, Marlborough Department, the bul-Police heardChief of the
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frequency.letin as it was broadcast over a mutual aid Within

green plateminutes, he saw a Valiant with the license number XG
very plate reported bysimilar to number XG 1304that was3104—

robbery. observingthe witnesses to the Chief Southwell had been
traveling westerlywhen,this vehicle for several minutes while on

suddenly stopped101,Route it veered across a solid center-line. He
operator poorlyperformedvehicle. Becausethe the of the vehicle

sobriety drivingtests,on field he was arrested for while under the
(Supp. 1979), weapons,influence, RSA 262-A:62 searched for

rights, transported policeadvised of his Miranda and to the Keene
bystation ChiefSouthwell.

Upon police station,his arrival at the Keene the defendant’s
rights again explained him,Miranda were once to and he

acknowledged orally writing.that he understood them both and in
signed rights.addition,In he a written waiver of his The defend-

questions,ant was aasked number of and he stated that he had
drugs prior presencetaken both and alcohol to his Inarrest. the of

trooper, again performed poorlya State the defendant once on so-
briety given breathalyzertests and was a test. The test indicated

reading.04%,that the defendant’s blood alcohol content was a
primawhich is considered evidence that the defendant is notfacie

intoxicating liquor.theunder influence of RSA 262-A:63. At
approximately Douglastime, Fish,this the Keene Police Lieuten-

responsible investigating robbery Romy’sant Market,for the at
police pris-returned to the station and observed Chief Southwell’s

recalling description robberyFish,oner. Lieutenant the of the
suspect given by only shortly before,to him witnesses then stated

guy Romy’s.”“that was the same as in He asked Chief Southwell
prisoner’s registrationfor the automobile and discovered that it

green plate1968, four-door,was for a the licenseValiant with
number XG3104.

declaration,Within moments of Lieutenant Fish’s another officer
bulge prisoner’s clothing pat-downnoticed a in the and a search

discoverywas conducted. The search inresulted the of five
prisoner’s immediatelyhundred dollars in the boot. Almost after

discovery, questionedthat Lieutenant Fish the defendant about the
Romy’s gasMarket and the station robberies. The defendant told

night” night gashim that he was home “all on the that the station
robbery-murder place. later,took A short time the defendant
requested attorney. Questioningthat he be allowed to contact his of

Exceptthe defendant terminated at that time. for the fact that the
formally charged robberydefendant was with murder and about

relating presence policelater,four hours events to his at the sta-
during eveningtion the remainder of the are not relevant on this
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any ofto use his trial thethe elected not atappeal because State
byduringincriminating period of thethis timestatements made

defendant.
formally charged,was andthat the defendantPrior to the time

custody, police the defend-in officers traveled towas thewhile he
Scadova, girlfriend, answered theapartment. hisSandraant’s

themselves, theyinformed her thatidentifieddoor. The officers
and,investigating robbery precaution,and murder as aawere

rights. told thatShe was thenher of her constitutionaladvised
a and a shot-they apartmentthe for cash drawerto searchwished

initially Atto a search. thatgun, refused to consent suchbut she
apartment in order to seek a searchpoint, Fish left theLieutenant

apartment withat the Ms.remainedwarrant. Chief Southwell
Scadova, beenwho once had anChief Southwell and Ms.Scadova.

time,Chief, engaged in for aemployee the casual conversationof
“it be for herher that would easierand then Chief Southwell told

reflection, she con-a few minutes ofto allow the search.” After
then calledapartment.of the Chief Southwellsented to a search

Fish, apartment. Once Lieutenantwho returned to theLieutenant
returned, acknowledged hadthat she con-Fish Sandra Scadova

and, fact, signedapartmentthe in a forma search ofsented to
confirming told him and Chief Southwellher consent. She then

they lookingshotgunfind the cash drawer werewhere to the and
for.

fiveappeal that thethisfirst oncontendsThe defendant
boot, shotgun, the cashthe andin hisfoundhundred dollars

illegal andproducts searches and seizuresall ofweredrawer
suppressed.beenshould have

person afterhis that was conductedsearch ofHe that theclaims
because,illegalbreathalyzer once the resultswastook testhe the

known, longer he hadno believedwere Chief Southwellof that test
to release him.probable to hold the defendant and intendedcause

record, particular por-to thoseof the with referenceOur review
defendant,bytranscript upon indicates thatof the relied thetions

interpretation of Chiefin histaken some licensethe defendant has
testimony. transcriptThe reads:Southwell’s

understood,Attorney: you asindicatedAs I“Defense
given it wasthat test wassoon as

opinion notyour then that he was
influence, thatis correct?under the

.04,test, Iresults of theChief Southwell: From the
he notdrew the conclusion was

DWI.
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Attorney: youDefense And prosecutedid not intend to
him for it?

Chief Southwell: I had not reached that decision.

Attorney:Defense You had come to the conclusion
influence,that he notwas under the

youbut had not come to the ....

Chief Southwell: I came to the conclusion he was not
alcohol,under the ofinfluence but

his tests every-movements andfor
thing like that there was something
that (Emphasiswasn’t normal.
added.)

youProsecutor: What youdo mean when said
under the somethinginfluence of
else?

Chief thoughtSouthwell: I he was under the influ-
drugs.”ence of

apparent policeIt is notthat these are the words of a officer
person drop chargeswho is toabout release a he has arrested and

violatingof RSA (Supp. 1979). especially262-A:62 This is true
where, here, previouslyas the defendant had he hadstated taken

drugs priorboth arrest,and alcohol to his and where RSA 262-­
(Supp. 1979) prohibitsA:62 operationthe of a motor vehicle “while

liquorintoxicating anyof drug.under the influence or controlled
added.) circumstances,(Emphasis. . .” Under these the defendant’s

upon breathalyzerreliance misplacedthe istest results because
physicalthe defendant’s admission and behavior themselves consti­

probable holdingtuted cause to continue him for ofa violation
RSA (Supp. 1979). that,262-A:62 It clearis at the time of the
search, no decision had been tomade release the defendant and

beingthat he was still Accordingly,held under a valid arrest. the
pat-down search and the seizure of five hundred dollars from his

rightsboot did not violate the defendant’s fourth amendment
constitution, Edwards,under the Federal v.United States 415 U.S.

800, (1974), rights802-03 or the himafforded to under our own
Maxfield, 103, 105,State constitution. State 121v. N.H. 427 A.2d

12, 14 (1981).
allegesThe defendant next provethethat State failed to that

freely, knowingly voluntarily gaveSandra Scadova and con-her
apartment allegationsent to have the searched. No is made that

requisite authority giveshe lacked the to such consent.
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‘voluntary’ orin factto a search wasa consent“[W]hether
coercion, implied, is aexpress orproduct duress orofwas the

totality of the cir­determined from the allquestion to beof fact
Bustamonte, 412added.) v.(Emphasis Schnecklothcumstances.”

concern, therefore,218, (1973). is whether the record227 OurU.S.
finding.asupports such

testimony this at theon issuenoofferedScadovaSandra
testify concerning thehearing. didChief Southwellsuppression

testimonyto search. Hisattending consent theMs. Scadova’sfacts
apart­at herFish arrivedand Lieutenantthat when heindicates

custodyin andwasthey the defendantment, her thatadvised
They askedshotgun nexta cash drawer.about a andherasked

apartment, but refused. Lieutenantshepermission to thesearch
warrant, andobtain a searchapartment in order totheleftFish

Chief,conversing the Ms.withAfterremained.SouthwellChief
search, wentsigned form anda consenttheconsented toScadova

wasthe cash drawerpolice whereto the officersso far as show
it.” This indicates“they never findwouldbecause she felthidden

thatconsent; complete cooperation. We holdit evincesthanmore
freely,finding thatsupport a sheample evidence towasthere

intelligently toknowingly consented the search.and

arguesThe defendant next that the statement he made to
night during nightFish he was allLieutenant that home the of the

robbery-murder suppressed.Sunoco station should have been He is
that incorrect we instructed our courtsGullick trial to “enter an
findingexpress rights] any(andthe confession)that waiver was[of

voluntary beyond Gullick,a reasonable doubt.” State v. 118 N.H.
912, 554,915, however,(1978). requirement,396 A.2d 556 This is

procedural rightsone of convenience and does not vest substantive
Rather,in procedural requirementthe defendant. it is a wethat

imposedhave appealto insure that onrecords before discloseus
appliedthat the trial has proper proofcourt the standard of in

determining 145,Phinney,“voluntariness.” See State v. 117 N.H.
147, 1153, (1977). requirement370 A.2d 1154 The serves to facili­

cases,our review specialtate of such in ofbecause this area con­
not, record, presumecern we will facedwhen with a silent that the

applied propertrial court the test.
judgesIt is true ofthat neither the two who ruled on the admis-

utterance,sibility of the pretrial suppressiondefendant’s one at a
trial,hearing express findingsand one at made on the record as

byrequired Gullick, however,Gullick. Unlike the in thisrecord
respectcase is not silent with to the trial court’s awareness of the

that, makingfact in its decision whether theor not defendant’s
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admissible, employutterance was it must the reasonable doubt
J.,Specifically, hearingstandard. King,at the motions before held

11, 1979,September following dialogue placeon the took between
the court and counsel.

leave,inBefore counsel Radziewicz“Mr. McNamara:
bringthere is one matter I to towanted

the Court’s attention while the Court
motions,still has the file. I inread the

suppressthe motion to that was denied
(referring byto a motion heard the

29,August 1979),Court on 24 and the
motion of the defendant Charles Rad-

suppressziewicz to and exclude evi-
given policedence of statements to the

by bythe defendant was denied the
Court, but the Court did not state the

proof finding.burden of it used in its
Under v. inState Gullick 118 New
Hampshire, onlyconfessions are ad-

beyondmissible if the Court finds a
reasonable doubt that the statement

reason,voluntarilywas made. For that
Honor, requestYour I would that the
clarify rulingCourt its on the motion to

suppress in Radziewicz as to whether
finding beyondor not the was made a

reasonable doubt....
clarifyThe Court: I will it.
you,Mr. McNamara: Thank Your Honor.”

trial,Similarly, at after defense counsel’s voir dire of Lieutenant
just makingprior ruling admissibilityFish and to its on the of the

statement,challenged judgethe trial asked counsel:
warning you“The InCourt: this Miranda do under-

stand it had to abe written statement
signed? merelyand Isn’t that for the

purpose longof record as as it’s been
beyondestablished a reasonable doubt

warningthat a Miranda was in fact
given?”

foregoing judgesThe convinces thatus the who ruled on the
admissibility questionof the instatement were aware of what the
proper proofstandard of was.
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Moreover, that thereof the record satisfies usour own review
supportto the trial court’s deci-evidencemore than sufficientwas

into evidence. The defend-the defendant’s utterancesion to allow
beforesigned waiver form a half-hour thehad a writtenant

made, Butler, 369,441see Carolina v. U.S.were Northstatements
him,(1979), prior questioningto Lieutenant Fish advised373 and

no that thea was involved. There is indicationhim that homicide
talk, and the statement he made waswas reluctant todefendant

disagreeincriminating, what witnessbut it did with anothernot
nightconcerning question.the in Into his whereabouts ontestified

summary, inof record and evidence thewe hold that a review the
finding waiver ofsupportscase a that both the defendant’sinstant

rights statement to Lieutenant Fish werehis and hisMiranda
would, course,voluntary beyond a doubt. It of havereasonable

unnecessary aspect iffor this of the issueit us to considermade
explicitly compliedcourt withthe trial had Gullick.

argument presencefinal is the of a rifleThe thatdefendant’s
groundsmistakenly placed jury’swas in the view constitutedthat

disagree.mistrial. Wefor a

inthe indicates that the rifle was theA review of record
sight bywas noticed defensejury’s ten minutes. Once itfor about

counsel, attention, jurythe was excusedhe it to the court’scalled
groundthe thatthe moved for a mistrial on theand defendant

jury.presence prejudiced denied therifle’s the The court motion
jury polled in orderif the defense to have the tobut asked wanted

rifle,they ifdid the or thedetermine whether in fact observe
jury the rifledefense wished the court to instruct the that had

nothing rejected byto do with the case. Both alternatives were the
courtroom, jurywas from the wasdefense. The rifle removed the

in, anybrought continued without commentsback and the trial
being jury’s presence.in theever made about the rifle

shotgun properly intoThe record also shows that a was admitted
defendant, response questionsinthat the direct toevidence and

examination,by attorney testified that heasked his own on direct
rifle, shotgun handgun.a a .32 caliberowned .22 caliber a and

circumstances, argument that the fact that thethese theUnder
placed jury prejudicial is meritless.rifle was in view of the was

Accordingly, the order is

Affirmed.

J.,King, Batchelder,C.J., sit;notdid the othersand
concurred.


