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hardship town, good-faith byAbsent manifest to a a settlement
zoningtown in estopcounsel a or subdivision willcase the town

attempting abrogatefrom later to its terms.

Affirmed.

All concurred.
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Shea,Burns, Bryant, (RobertHinchey, of DoverCox & P. Shea
orally), plaintiffs.on the brief and for the

Kohls,Starr, Peters,Wadleigh, (TheodoreDunn & of Manchester
Wadleigh orally),on the brief and for the defendants.

case,Batchelder, raising questions concerningJ. This wheth-
Hampshire recognizeser “wrongful and,New a claim for birth” if

so, fact,damages may bywhat be considered the trier of comes to
questionsus from a certification of from the States DistrictUnited

Court for the Hampshire (Devine, C.J.). ques-District of New The
tions are:

“1. law,Under Hampshire mayNew recovery be had
‘wrongful birth’, i.e.,for the the birth of a child which

would not have occurred ‘but for’ the act or omission of
the defendant tortfeasor?

Question2. If the answer to No. 1 is in the affirma-
tive, what damageselements of are to be included in the
recovery parentsof the in such action?

Question3. If the answer to 1No. is in the affirma-
tive, may a husband and father recover for loss of con-
sortium typein such of action?

Question4. If the answer to No. 1 inis the affirma-
tive, extent,to what any,if will per-the defendants be

any rightmitted againstof setoff damagesas the to be
parents?”allowed the
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by form the basis forthe District Court whichThe facts certified
are as follows:this decision

Bobby Kingsbury,Kingsbury andplaintiffs, FredericaThe J.
Sanford,husband, in Maine.respectively reside Southwife and

defendants, Smith and Charles C.Doctors Alexander C.The
Association, andThompson, Professionalthe Rochester OB-GYN

corporateHospital, citizens ofare individual andFrisbie Memorial
Rochester, Hampshire.New

sought4, 1977, plaintiffs care fromApril the obstetricalPrior to
expectingKingsbury, theirwho wasDoctor Smith for Frederica

theyThey did not desire toadvised Doctor Smith thatthird child.
accordingly arranged forSmithconceive another child. Doctor

ligation Kingsbury,Mrs.Thompson perform a tubal onDoctor to
assisted, Hospital onat Frisbie Memorialin which Doctor Smith

4,1977, shortly of third child.April after the birth the
however, Kingsbury again19, 1978, admit-Mrs. wasOn October

child, nor-Hospital, a fourth bornto Frisbie Memorial whereted
well, bymal, healthy, Onand was delivered Doctor Smith.alive

againdate, Thompson requested to undertakewasthat Doctor
plaintiffsprocedures The thenand did so.further sterilization

diversity court.filed a action in federal district

Speck Finegold, 408Adopting set forth in v.the distinctions
(Pa.496, (Pa. Super. 1979), aff'd, 2432Ct. 50 U.S.L.W.A.2d 502

action,“wrongful1981), as described in thewe construe this birth”
“wrongful conception,” whichquestions, an action forcertified as

damages arising of a child to whichis an action for from the birth
see,negligently procedure, e.g.,performed Bowmana sterilization

496,Davis, 41, 46, (1976) (per49948 Ohio St. 2d 356 N.E.2dv.
prescriptionnegligently whichcuriam), or filled birth controla

see, App.conception, e.g., Troppi Scarf, Mich.prevent v. 31fails to
511, contributing240, 254, (1971), factor.was a187 N.W.2d 517

Throughout course, recognizedits the has that lifecommon law
and, recognition,planeton this is not free from all risks in this has

provide personsendeavored to rational remedies to those whose lot
in life has taken a result of thedetrimental turn as the conduct of

injuredduty party.others who have a owed to the Inbreached
many situations, duty apparentthe of the are more thanoutlines

remedy society provide.the which chooses to Such is the case at
hand.

have nottype caseofthisCourts consideredwhich have
any, maydamages, if berespectreached a to whatconsensus with
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developing the ofbody law indicates existenceofTherecoverable.
legal positions:differentfour

ResultingAny Damages the BirthRecognition1. Non from ofof
presentlycourtAlthough shows that noresearchourthe Child.

damages wrongful conception,anypermit fornotthat it willholds
Thornby, 192 Minn.read v.have Christensensome commentators

Comment,See, e.g.,123, proposition.(1934), for this620255 N.W.
Methods, L.COLUM. Rev.76Liability Failure Birth Controloffor

1187, upon deceit incase was based(1976). The1197 Christensen
by a sterilizationdoctors to the effect thatrepresentations thethe

and,wife, denyingbyconception inprevent theoperation would
allegedrelief, not beenfraudulent intent hadthe court held that

malpractice not claimed.that was Chris­and stressed the fact
Minn, 126,tensen, Dicta in the case stated255 N.W. at 622.192 at

they too remote.damages because werewere foreseeablethat no
expressed have sincein what other courtsdicta the caseAdditional

“blessing” theory.adopted to as theand referred

wife, plaintifflosing been blessedhis the has“Instead of
expensesof another child. Thewith the fatherhood

child,bearingalleged of and theirincident to the theare
purposefrom the avowed of theavoidance is remote

might chargeplaintiff withoperation. defendantAs well
during itsof nurture and education of the childthe cost

minority.”

Id., Supreme inThe Minnesota Court a more255 N.W. at 622.
Clinic,case,wrongful conception 260Sherlock v. Stillwaterrecent

169, rejected interpretation(Minn. 1977), oftheN.W.2d 172-73
damages thethat it forbade for the resultant birth andChristensen

child,raising damagespointing outcosts of the that the issue of
inhad never been reached Christensen.

Complete Recovery Rearing.the2. Costs Child The extremefor of
edge contemporary expressedor of the is in a 1967frontier view

case, court, dealing negligently per­California where the awith
that,ligation, upon finding of a breach offormed tubal held a

duty, damagesplaintiffs “tothe recoverable could include a sum
family exchequerreplenish that arrival will notthe so the new

familydeprive planned asthe other members of the of what was
Bauer,just familytheir of the v. 251 Cal.share income.” Custodio

303, 324, 463,Rptr. (1967).App. v.2d 59 Cal 477 See Cockrum
271, 273, 968,Baumgartner, App. (1981).Ill.99 3d 425 N.E.2d 970

law,Custodio, contemporaryand in common areChristensen
symbolicperhaps approaches in ofmore of to claims the area
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wrongful conception importantthan for their contribution to the
proceduralcommon law. Each case contains factual and limita-

authority.tions on its
Rearing by3. Child the TheCosts Parenthood.Offset Benefits of

approach expressed recognizethird is in which a ofcases cause
permit recovery rearing,action and for the costs of child but

require reasoning applicationoffset onan the and of the “benefits”
See,(Second) (1977). e.g.,rule of the Restatement of Torts 920§

254-55, 517-18;Troppi App.v. 31 Mich. at at187 N.W.2dScarf
Clinic,Sherlock v. Stillwater at260 N.W.2d 176.

“Thus, law, compelledin toobedience the rule of we feel
parents unplanned,to conclude that where the of an

healthy damageschild choose to include this item of in
claim, beinghopefully psycho-their after advised of the

logical consequences litigatingwhich could result from
claim, permitsuch we will tothem recover the reasona-

bly rearing, subjectforeseeable ofcosts to an offset for
bythe ofvalue the benefits conferred to them the child.”

Id.

Rearing Damages.4. Exclusion Child Costs as Someof
jurisdictions permit recovery raisinghave torefused of the costs of

Garrison,public See,policy e.g.,the child for reasons. v.Coleman
8, Goodman,(Del. 1975);349 WilczynskiA.2d 13-14 App.v. 73 Ill.

51, 62, 479, (1979).3d 391 jurisdictionsN.E.2d 487 These limit
recovery hospital expenses pregnancy,to the and medical theof

sterilization, painthe sufferingcosts of and connected with the
pregnancy, wagesand duringthe loss of the mother’s that time.

Assuming every necessary supportthat element to an
malpracticeaction present,of medical is the common law of our

permit “wrongful Non-recognitionState will a forclaim birth.” of
any wrongfulof conceptioncause action for aleaves void in the

recovery malpracticearea of for medical and thedilutes standard
professionalof expertiseconduct and in family plan­the ofarea

ning which has been protection.clothed with constitutional See Roe
Wade, Baird,v. (1973);410 U.S. 113 Eisenstadt v. 405 U.S. 438

Connecticut,(1972); Griswold v. (1965).381 479U.S.

However, reject approachthewe that allows re­unlimited
covery raising generalfor the costs of the child. The rationale for

recoveryunlimited Baumgartner,is stated in Cockrum v. 99 Ill.
271,App. (1981).3d 425 968N.E.2d “Ethical and moral consider­

aside,ations the analytically indistinguishablecause before isus
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272, 425atId.ordinary malpractice action.”medicalfrom an
court, itdisagree because iswith the IllinoisWeN.E.2d at 969.

readilyis dis-imagine malpractice case which moreatodifficult
life created.a new humantinguishable. other situation isIn no

byreject theory recoverywhich limits theWe also the
(Second)of Restatement ofof “benefits” rule theapplication the

causeddefendant’s tortious conduct has“Where theTorts 920:§
doingplaintiff propertyhis in so has con­or to andto theharm

plaintiffspecial the interest of the that wasbenefit toferred a
mitiga­harmed, is inbenefit conferred consideredthe of thevalue

equitable.” applica­damages, this Theto the extent that isoftion
nothingthiscompensating in such as isfactor casestion of this

mag­application reduce thethe of an offset tonor less thanmore
monetary theshock to medicaland lessen thenitude of verdicts

sayTo beand his insurer. that a benefit can calculatedtortfeasor
givingorthe service treatmenttotal failure of medicalfrom the

failure,action, illogicalupon ofis an extensionrise the based itsto
legal proposition.an otherwise sound

conceptionrecognized wrongfula actionHaving today
which,body law,part join jurisdictionsof of we those foras a our

reasons, recovery damages, appli­policy the wherepublic limit of
cable, hospital expenses pregnancy,the of the theto and medical

sterilization, sufferingpain preg­withof and connected thecost
duringnancy, wagesthe that To holdand loss of mother’s time.

illogical application ofwould be to sanction the theotherwise
place upon parentsrule or to the awesome choices of“benefits” the

adoptionhaving putting upor for a courseabortion the child asan
mitigating damages. adoptedwe have theWe believe thatof

recoveryview which allows for thehumane and common sense
negligence placing burdentortfeasor’s without an unreasonable

creating ruling todayupon parents.and to the Thehim a windfall
case, involving faultya sterilizationto the facts of thisis limited

healthyin the andprocedure that resulted birth of a child. Other
circumstances,differing including to the birth ofbut not limited

mightinjured child, alead to differentor usan abnormal
conclusion.

maythe husbandWe also asked to rule on whetherare
bring his of Our isof action for loss consortium. answera cause

by of action sounds inRSA 507:8-a. The wife’s causecontrolled
negligence, separate of for the husband’s lossso a cause actionthat

bypermitted v.statute. RSA 507:8~a. See Reidof consortium is
199,Co., 198, 54,Spadone (1979);119 N.H. 400 A.2dMach. 54-55
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Gypsum Co., 314,LaBonte v. 318-19,Nat’l 634,110 N.H. 269 A.2d
(1970).637-38

Accordingly, questionswe answer the certified as follows:
Hampshire recognizes1. New a negligentlycause of action for a

performed sterilization that results in the birth of a normal
healthy baby.

2. The damagesof mayelements that be recovered are those
that a probableare direct and negligence,result of the defendants’
except recoverythat raisingfor the costs of the child are not
permitted.

mayThe3. husband recover for his loss of consortium.
4. Our questionanswer to the second renders the answer to this

question unnecessary.

Remanded.

All concurred.
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