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Joseph Stewart, general counsel, Hampshire-VermontNew
Service,Health Upton, Smith,and Sanders (Mr.& of Concord Stew-

art and UptonRichard brief,F. on the Uptonand orally),Mr. for
plaintiff.the

Smith,Gregory attorney general (Ronald Rodgers,H. attor-F.
ney, orally),on the brief and for the commissioner of insurance.

Douglas, requires powersJ. This case tous construe the and
duties of the insurance (Supp.commissioner under RSA 420-A:ll
1979).

1981,AprilIn beganthe commissioner of insurance his annual
plaintiffrate review Hampshire-Vermontof the New Health Serv-

ice, plan doinga Blue Hamp-Cross-Blue Shield business in New
byshire. The annual rate review is mandated RSA 420-A:ll

(Supp. 1979), requires “[a]nnually,which that in ofthe month
April, everythe insurance commissioner shall review the rates of
[nonprofit shall,corporation,health and thannot laterservice]
sixty days April year,after the first of providedof each that the
corporation pertinent data, thereto,has adjustmentsfiled all make

any, justif as are and reasonable.”
plaintiff particularlyBecause the was concerned about rebuild-

ing contingency reserve,its zero,which had dwindled to it afiled
motion 23, 1981,with the April requestingcommissioner dated

commissioner, during review,that the “givehis rate consideration
rebuildingto the contingencyneed for the reserve” and make

“appropriate findings” on this pre-issue. The commissioner sent a
liminary reportdraft of plaintiff earlyhis to the in 1981. TheJune
plaintiff report Augustreceived the final reportin 1981. Neither

plaintiffsaddressed the contingency reserve.
plaintiff broughtThe an action for a writ of mandamus aand/or

declaratory judgment court,superior allegingin that the insur-
ance dutycommissioner failed to fulfill his 420-A:11under RSA
(Supp. 1979) provideto an annual rate review of the health service

adjustmentsand to make permitrate that would the health service
to accumulate contingency ruling,and maintain a reserve. Without

Superior (Johnson,the J.)Court plaintiffs ques-thetransferred
tions of law to this Court. We inaddress them order.
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mandatory,420-A:ll . . .provisions of RSAI. “Are the
aremandatory, provisionswholly whator, if not

discretionary?”

examiningintent, bybeginlegislative wedeterminingIn
600,Botsch, 120 N.H.v.itself. Silvalanguage the statuteofthe

1979),(Supp. which301, (1980). RSA 420-A:10601, A.2d 302420
requires non­(Supp. 1979), aimmediately 420-A:11precedes RSA

rates asreasonablecorporation to “collectprofit servicehealth
andpermit it to accumulate420-A:ll, designed toin RSAdescribed

(Supp.420-A:llRSAcontingency fund.” Underreserveamaintain
everyofthe ratesreview”“shall1979), insurance commissionerthe

annually . . . makecorporation and “shallnonprofit health service
corpo­theWheneverjust and reasonable.”adjustments as are...

eight percent of itsless thancontingency fund isreserveration’s
cor­permit” theincome, “shallthe commissionerpremiumannual

contingencyenabling increase itscharge it toratesporation to
(Supp. 1979). The word420-A:lllevel. RSAto a certainreserve

provisionsthroughout otherallrepeatedlyappearsalso“shall”
1979).(Supp.contingency in RSA 420-A:lladdressing reservethe

command,“shall,” generally regarded as aThe word
302,601-02, thatindicatesBotsch, 420 A.2d atat120 N.H.v.Silva

C.,mandatory. 120 N.H.re RussellInintended to bewasa statute
934, Interpreting to mandate(1980). “shall”260, 264, 414 A.2d 936

absurd,not lead to anby doesthe commissioneractionscertain
generalresult; with theillogical not inconsistentunjust, it isor

context ofstatute; from thewe do not concludeandpurpose of the
Id.,meaning.legislature intended a differentthat thethe statute

by thefact thattheis bolsteredat 936. This conclusion414 A.2d
420-­RSA“may” ofin the final sentencelegislature the wordused

discretionhas1979) that the commissioner(Supp. to indicateA:ll
supplemental orders.”regard the issuance of “reasonabletowith

April is manda­reviewthat the annualConsequently, we conclude
review, examinemustAdditionally, the commissionertory. in his

bring the contin­adjustment in order tois neededwhether a rate
statutorily prescribed limits.gency within thereserve fund

torequire theRSA 420-A:ll commissionerII. “Does
any firston ratesor must actionhis own motionact on

request specific rate reliefby fortriggered a formalbe
.. . ?”

1979)mandatory language (Supp.of RSA 420-A:llThe
annuallyrequires inthe commissioner to initiate the rate review

contingencyadjust corporation’sApril to a rates if its reserveand
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higher byfund is or lower than the levels set the statute. “Annu-
ally, April,in the month of the insurance commissioner shall

every corporation.thereview rates of . .such RSA 420-A:ll
(Supp. 1979).

specific rate relief isrequest forformalthat afindWe also
1979) expressly distin­(Supp.11unnecessary 420-A:RSAbecause

change proceedingsratefrom otherguishes the rate reviewannual
pre­notshall“This sectioninitiate:corporation mustthewhich

changes any other times.”atrategranting appropriateofclude the
1979).(Supp.420-A:llRSA

required by seasonablyIII. the“Is commissioner law
[nonprofitprepareto toand communicate the health

findingscorporation]service written and conclusions
relating subject (RSAadjustmentsto the of annual rate
420-A:ll)?”

findingsfollowing reason, writtenwe conclude thatFor the
of the com­All orders and decisionsare essential.and conclusions

(Supp. 1979) subjectconcerning are to420-A:llRSAmissioner
(Supp. 1979). Ourappeal ch. RSA 420-A:12under RSA 541.

partyinquiry appeal is whether theon such anunder RSA 541:6
byseeking demonstrated ato a commission’s order “hasset aside

contraryispreponderance such order toof the evidence thatclear
law, N.H.,unjust, Co.v. Public Serv.or unreasonable.” LUCC of

340, 626,332, (1979).119 402 A.2d 632N.H.

appeal541in the of an RSA ch.We have held context
obligation itsset forth method­that the is “under an tocommission

findings fullyology accurately in courtorder that thisand and
methods,may meaningful judicial its find­undertake review of

341,ings, 402 a decision orand order.” Id. at A.2d at 632. Because
concerning subject(Supp. 1979) to reviewRSA 420-A:ll isorder

541, concerning findings appli­principles areRSA ch. theunder
1979). Thus,(Supp. the commissioner’scable to RSA 420-A:ll

methodology findings written and made availableand must be
year, pro­sixty days April ofof each“not later than after the first

pertinent data ....”corporation allthat has filedvided the

legally. .the commissioner .IV. “What basic issues is
findingsappropriaterequired there-to address and make

on, reaching toin his conclusion as what rateultimate
any, pursuantadjustments, toif should be made RSA

420-A:ll?”
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previouslyThis court acknowledgedhas that rate-­
making highly complex processis a requiring“technical and much
expertise.” Whaland, 712, 716,Insurance Serv. v. N.H.117Office

743, (1977). Rate-making378 A.2d 746 is a function of the insur­
commissioner, 717,ance not the courts. Id. at at378 A.2d 746.

Consequently, prescribe specificwe necessary findings.refuse to
general however,principle, applicable.One is “When the ultimate

fixingconclusion to be reached is the of a rate of return for a . . .
corporation specific findingsmedical service on the various ele­

ments which are considered to fix the rate must be ...made to
.permit adequate appellatean Hamptonreview.” BankNat’l v.

38,State, 44, 668,114 (1974).N.H. 314 A.2d 673 The insurance
specific findingscommissioner must include supportbasic in of his

Appeal Co.,ultimate conclusion. See Portsmouth 120Trust N.H.of
753, 759, Co.,603, (1980); Appeal Ins.423 NationwideA.2d 607 of

90, 95, 1107, (1980).120 N.H. 411 Accordingly, specificA.2d 1110
findings accompany anybasic providingmust order afor rate

adjustment which is (Supp. 1979)made under RSA 420-A:ll to
bring corporation’s contingencya properreserve fund to the level.

powerV. the“Does commissioner have the under RSA
deny adjustments designed420-A:ll to annual rate to

contingencyprovide a reserve which themeets standards
byset said section 11?”

reasons,followingFor the four we conclude that the com­
power deny adjust­missioner does not have the to an annual rate

First, although legislative historyment. is point,there no on the
(Supp. 1979) appearsRSA 420-A:ll to have tobeen enacted estab­

contingencylish a reserve fund that falls within certain mathemat­
ically prescribed enactment, contingencylimits. Prior itsto

byreserve levels were not properset statute. the levelBecause was
uncertain, subject dispute.the Hosp.issue was the of See N.H.-Vt.

Whaland, 92, 191,94-97, (1974);v. 114Serv. N.H. 315 A.2d 192-94
717, 723-24,Physician Durkin,N.H.-Vt. v.Serv. 113 N.H. 313

416, (1973). 1979)(Supp.A.2d 418-21 RSA 420-A:11 addressed this
problem by requiring adjustthe insurance commissioner to a cor­
poration’s contingencyrates when its reserve levelfund did not fall

specified range. history,within the From this we infer that the
deny adjustmentsempoweredcommissioner is not to rate when

contingency reserve fund levels do not meet requirementswith the
of the statute.

Second, supra, language mandatory:as discussed the statute’s is

contingency“Whenever corpora-the suchreserve fund of
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pre-eight percent of its annualthanbe lesstion shall
corpo-income, permitshall thecommissionerthemium

charge designed to itenable to increaseratesration to
by equalcontingency an to atfund amountits reserve

premium income of thepercent of the annualleast two
corporationcorporation. If of such exceedthe liabilities

however,assets, permit thethe shallcommissionerits
designed corpo-charge thecorporation to enableto rates

bysuch a reserve fund an amountration to accumulate
percent premiumof annualequal five theto at least

corporation such time as the assets ofthe untilincome of
equal its In no event shall thecorporation liabilities.the

chargecorporation to ratespermitcommissioner the
inin fund excess ofa reserve 16would resultwhich

premium of the cor-percent volumeof the annual
poration.”

1979) added).(Supp. (emphasis420-A:llRSA
Third, “may” of stat-in the last sentence thelegislature usedthe

theto “shall” inIt chose usewas intended.when discretionute
contingency reservetheabove-quoted which addressessection

fund.
Fourth, Hospital v.ServiceHampshire-Vermontinas noted New

192,94, contingencyWhaland, at a reserveA.2dN.H. at 315114
corporationonly nonprofit health serviceprotection afund is the

arisinglarge frominsolvency to claimsagainst temporary duehas
Thus, adislocation.”epidemic, or serious economic“catastrophe,

corporation’simportant a economiccontingency is toreserve fund
grant ancommissioner mustwell-being. that theWe conclude

contingencycorporation’s reserveadjustment when aannual rate
fund is insufficient.

Although that thethe statute mandates commission
adjust corporation’s contingencywhenever a reserve fundrates

range, legislaturestatutorywithin did notfails to fall the the
supervisory powers.to Theintend eliminate the commissioner’s

decision,provides connection with a rate thestatute that “[i]n
may supplemental tocommissioner also make reasonable orders

maycorporation andand attach reasonable conditions limita­the
finds, competentthe of and sub­tions to orders as he on basissuch

evidence, necessary areto insure that benefits and servicesstantial
and man­provided at minimum cost under efficient economical

agement 1979).corporation.” (Supp. Thisof the RSA 420-A:ll
supervisecommendably authorizes the commissioner tosentence

corporationsnonprofit prac-health service and curtail inefficient
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tices, expenditures, paymentsexcessive administrative excessive to
any practice unnecessarilysubscribers, and other which increases

supplementalthe of andcosts benefits services. “Reasonable
mayorders” and “reasonable conditions and limitations” be issued

decision, they may“in rateconnection witha but not be made
precedent a (Supp.conditions to rate underincrease RSA 420-A:ll

1979).

“IfVI. such ‘reasonable conditions and limitations’
compliedestablished under RSA are420-A:ll not with

by [corporation], maythe what sanctions the commis-
apply?”sioner

No sanctions Impositionare included in the statute. of
legislature,issanctions a matter thefor not this court.

reportVII. “Does the of examination and annual
1,Mayreview dated as of comply1981 . . . with the

requirements of RSA 420-A:ll?”

May reportThe comply1981 does not with the statute. It
plaintiff’s contingencydoes not address the reserve fund.

plaintiff petitionedThe superiorthe court eitherfor a writ
declaratory judgment.of mandamus or a unnecessaryWe find it to

officer,againstissue a writ of mandamus a State the commissioner
case,of ininsurance this because the law is settled it will“[w]hen

obeyed.” Council, 541,be 544,Brouillard v. Governor and 114 N.H.
901, case,(1974) (citations therefore,323 omitted).A.2d 903 This is

declaratory judgment. Havingone for answered the transferred
questions, superiorwe remand to court.

Remanded.

J.,Brock, sit;did not the others concurred.


