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however,(1943); “transmissible can be taxed.value” See Public
147,Hampton, 101 N.H. atv. New 136Co. A.2d atService 596.

findingsupport special-doesThe record not the master’s that the
plaintiff’sized of the clinic have no transmissible value.features

opposite: twenty-nine thirty-The therecord indicates the of clinic’s
filled; building location;primetwo are the is inoffices a and

Clinic,Blakeley,Stuart Administrator of the Keene thattestified
clinic,building althoughhas athe “functioned well” as certain fea-

“designed efficiently.”tures have morecould been

plaintiff property’sbe onThe should taxed its fair market
value, encompasses propertyfair valueand market “use of the for

special purpose beingthe for which it has been constructed and is
State,employed. Amoskeag-Lawrence 392,. . .” 101Mills v. N.H.

399, 221, (1958) (definition(citation omitted)144 A.2d 226 of fair
purposes harmonymarket value for eminent indomain was with

purposes). grantingfor taxdefinition master inThe erred an
byplaintiff excludingto theabatement from taxation those fea­

Only personaltytures make prem­which the clinic a clinic. on the
ises should be fromexcluded the real estate’s fair market vlaue.

andReversed remanded.

All concurred.
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P.A., (Mark on theof ConcordLegal Services RufoDiversified
plaintiffs.orally), theforandbrief

P.A., (Steven J.of ConcordGartrellGallagher, &Callahan
orally), defendant.for theandbriefon theMcAuliffe

Barn-in Centerhomepurchasing theirBeforecuriam.PER
Pest Controlhired Abalenestead, plaintiffsHampshire, theNew

ofinsects. Onepremises forServices, inspect the(Abalene) toInc.
a certificateissuedandinspected the houseemployeesAbalene’s

wood de-otherorof termiteno evidencestating wasthat “there
inspection.time oftheproperty atin thestroying infestations”

certification, boughtYoungs thetheRelying defendant’stheon
and,15, 1978, threehouse on JuneThey into themovedproperty.

later,weekOnelater, infestation.of insectevidencedays observed
wasthe housethatbuilding inspector confirmedthe Barnstead
thatHe estimatedwood-destroying carpenter ants.infested with

severalhome fornesting .in . .been“colony [the]ants hadofthe
Services, Inc. madePest Control“Abalenenoted thatHemonths.”
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1978,18,Mayinspection gave negativean on reportand a even
though pilesthere . . .were of sawdust in several areas.”

plaintiffsAfter the discovered that their home was infested with
ants, Nancy Youngcarpenter extremelybecame andnervous

soughtdepressed prescribedand medical treatment. Her doctor
29, 1978, home,Julytranquilizers. plaintiffsOn the vacated their

and, day, YoungNancy byattemptedlater that to commit suicide
taking tranquilizers.ofan overdose

Youngs brought negligence againstThe a three-count action
in County Superior SeptemberAbalene Merrimack Court in 1979.

may interpreted allegingfirst negligenceTheir count be as both
appeal onlyand ofbreach contract. This relates to the andsecond

2, plaintiffs allegedthird counts. In count the wasthat Abalene
Nancy Young’s sufferingliable for “extreme mental and acute

3, Youngs sought damagesmental distress.” In count the for Kevin
Young’s (Dalianis, J.)loss Superiorof Theconsortium. Court
granted Abalane’s motion to dismiss the second and third counts.

Youngs interlocutoryThe an appeal ruling.filed from that We
affirm the trial court.

counts, recoveryplaintiffs’ seekingThe andsecond third
consortium, negli­for mental distress and loss of were framed as

gence notactions. Whether an action is in tort“on a contract or is
by byofcontrolled the form the action itsbut substance.” Dunn &

217,Sons, Inc., 215,Paragonv. Eng.,Inc. Homes New 110 N.H.of
5, Charities,(1970);265 A.2d 7 see 120Guerin v. CatholicN.H.

501, 505, 224, case, duty(1980).N.H. A.2d418 227 In this the
allegedly obligation.violated arose from a contractual See &Dunn
Sons, 217,Inc.,Paragonv. Eng.,Inc. Homes New 110 N.H. atof

parties265 atA.2d 8. The entered into a contract under which
certifywasAbalene to awhether house was free from Theinsects.

performance grosslydefendant’s maywas so itdefective that have
performanceamounted to no “purposeat all. The of the contract

”duty thingis to receipt bargainedsecure ofthe the for ....
Sons, Inc.,ParagonDunn v. Eng.,& Inc. Homes 110New N.H.of

217, plaintiffsat 265 A.2d 8. “thing”at The did not the forreceive
they bargained. follow,which plaintiffs’For the reasons which the

damages are tolimited those that to“the defendant had reason
probableforesee as a result of its breach when the contract was

611,Co., 607,made.” Lawton v. Great Southwest Fire Ins. 118 N.H.
576,392 (1978) (quotingA.2d Emery579 v. &Caledonia Sand

Co., 441, 446, 929,Gravel 117 (1977));N.H. 374 seeA.2d 932
Smith, 534, 538, 599,Zureas v. 119 (1979).N.H. 404 A.2d 601

YoungKevin claims the court Inthat trial erred dismiss»
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ing disagree. spousehis loss of consortium claim. We Either is
consortium,damagesentitled to recover for loss of whether the loss

intentionally negligently. Nothingis caused or RSA 507:8-a. in the
however,record, intentionally neg-indicates that Abalene either or

ligently injured Nancy Young impair rightso as to her husband’s
therefore,count, prop-of His ofconsortium. loss consortium was

erly dismissed.

plaintiffsThe next assert that the trial court committed
Nancy Young’s sought damageserror when it dismissed count that

negligentfor infliction of emotional Indistress. Lawton v. Great
Co., 615, 581,Southwest Fire Ins. 118 N.H. at 392 A.2d at this

damages generallyCourt held that for mental distress “are not
Nancy Young,inrecoverabe a contract action.” on the facts of this

case, damages sufferingcannot recover for mental and emotional
distress, although plaintiffs may consequentialthe recover dam­
ages they provingunder ifcount one succeed in breach of the con­

id., Smith, 534, 538,582;tract. See 392 A.2d at Zareas v. 119 N.H.
599, (1979).404 A.2d 601

case, Nancy Young’s alleged injuriesIn this we hold that
notwere foreseeable as a matter of law.

Accordingly, forwe remand trial on count one.

and remanded.Affirmed

Batchelder, J., sit; J.,Douglas,did not dissented.

Douglas, J., dissenting: grantedBecause the trial court Aba­
dismiss, pleadedlene’s motion to we must assume that all the facts

true,by plaintiffsthe are and construe all inferences from those
favorably plaintiffs. Assoc’s,facts Morgenrothto the & Inc. v. Town

Tilton, 511, 516, 770, (1981).121 N.H. 431 A.2d “If the773 factsof
relief,alleged legalas would constitute a basis for the motion to

Royer Foundrydismiss should be denied.” & Mach. v.Co. N.H.
Inc., 649, 651, 145, 146Iron,Grey (1978).118 N.H. 392 A.2d

negligence onlyA defendant can be held for ifliable he owes the
plaintiff duty particulara to conform his aconduct to standard of

Co., 500, 502,Libbey Hamptoncare. v. Water Works 118 N.H. 389
434, Litawa, 174, 176-77,(1978);A.2d 435 v.Cote 96 N.H. 71 A.2d

792, Tailors,(1950); England794-95 Chiuchiolo v. New &c. 84
329, 336-38, 540, Railroad,(1930);N.H. 150 A. 544 see Hurd v. 100
404, 408, 196,N.H. (1957).129 A.2d 200

duty only foreseeablyA is endangered byowed to those arewho
Harpernegligent James,conduct. 2 F.See & F. The Law of
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Harper18.2, (1956) cited as &at 1018Torts [hereinafter§

Comment, Negligent Infliction,Duty, Foreseeability, and theJames];
303, negligentDistress, (1981). InL. 31933 Maine Rev.Mentalof

cases, however, duty should involvedistressinfliction of emotional
foreseeability. foreseeability approachA fore-strictmore than

public policy,inquiry important such asinto other factorscloses
loss, conduct,utility the costof the of the defendant’sdistribution

business,doing deterrence of future tor-to the defendant of and
tious conduct. Id. at 322.

duty plaintiff is sometimesa defendant owed a to aWhether
Harper James,judge.question for 2 &treated as a of law the

18.8, establishing dutya aresupra If the elementsat 1058-59.§
clear, may question law.as a matter of Id.then a court decide the

Inc.,Co.,1059; Teav. The Great Atlantic &at Cloutier Pacificcf.
915, 924, 1140, (1981). see Thibault v.121 436 A.2d 1145 ButN.H.

Co., 809, 843,802,Sears, (1978)118 395 A.2d 847Roebuck & N.H.
rarely say the(“A of law that . . .court will be able to as a matter

was notpurpose product’s]of use . . .or manner its [a
foreseeable”).

duty as athe existence of a is so clear as to be establishedUnless
however,law, jury questionit as amatter of should be treated

duty frequently questions kindposesissue of thebecause “[t]he
Harper 18.8,James,usually given jury.” atsuprato 2the & §

issue,any judge question of1059. Like other the should leave the
duty juryto the “if it is a debatable one.” “Id. at 1060. But see Lib­

434,Co., 500, 502,bey Hamptonv. 118 N.H. 389 A.2dWater Works
(1978).435

recognized mayduty aThis court has that the existence of a be
question jury Englandof fact for determination. See Chiuchiolo v. New

Tailors, 331, (whether&­ anc. 84 N.H. at 150 A. at 541
gauge frightenexploding plaintiff herwould the so as to cause

injury question jury);was considered a of fact for the see Derosier
451, 145,459,Company, (1925).v. 81 N.H. Borderline130 A. 150

go jurycases should to the because “it is deemed wise to obtain the
judgment jury, reflecting earthy viewpointof the ofas it does the

prevalent community.the common man—the of the . . .”sense
604,Nugent, system(1st 1955).Marshall v. 222 F.2d 611 Cir. Our

justice premise juriesof is capablebased on the of deter­that are
Elbert, 43, 44,mining questions,difficult see 424State v. 121 N.H.

1147, (1981), usurpedA.2d 1148 and their function should not be
unnecessarily.

togranted motioncase, the defendant’strial courtIn this the
negligent infliction of emotionalNancy Young’s claim fordismiss

properDismissing Nancy Young’s would have beenclaimdistress.
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dutyno to theclearly Abalene hadindicated thatfactshad the
injurylaw, is, type thatthe ofthat thatYoungs ofas a matter

foreseeable, Abaleneand thatNancy Young notsuffered was
policypublic reasons.responsibility forfinancialshould not bear

1,Revisited,Prosser, L. Rev. 1552 Mich.PalsgrafgenerallySee
however, typecase, present of “doubt-the(1953). The facts of this

say line is to be“jury where themustin which theful situation”
54,Co., 47,224 N.Y.Ins.Marinev. Paul Fire &drawn.” Bird St.

Co.,Sears, 118Roebuck &86, (1918); v.see Thibault120 N.E. 88
is,concept itDuty, complex as809, aas395 A.2d at 847.N.H. at

law, 2matter of seeas amay or not establishedbe established
Harper case, duty1058-59,18.8, in thisJames, butsupra at& §

law.as a matter ofbe establishedcannot
lives, a reason-people’s andimportant role inA home assumes an

depression.might cause severeits lossperson could find thatable
significancerecognizedrepeatedly the tremendousThis court has

in their homes. Inhome, interestsprotected individuals’andof the
147, (1980),Clements, 25, 30, 151-52v. 120 411 A.2dGazzola N.H.

family fundamentalright was ato one’s home”that “thewe held
Hampshire This courtright Constitution.the Newpersonal under

only couples ever haverecognized real asset mostthat thehas also
719, 720,Hanson, A.2d433121 N.H.v.is their home. See Hanson

car, major that is made1310, investment(1981). it is aLike a1311
Asciolla v. Manter Oldsmobile-great deliberation. Seewith care and

short,270,85, 89, (1977). InInc., 273Pontiac, 370 A.2d117 N.H.
event, fraughtsignificant with emotionpurchasing is aa home

young couple’s home.firstespecially when it is aexpectation,and
dismiss, find that themustgrant a trial courta motion toTo

any find-upon of the factsstateplaintiff to recoveris not “entitled
Co.,Fire Ins.pleadings.” Lawton v. Great Southwestunder theable
us,576, (1978). the facts before607, 610, OnA.2d 578118 392N.H.
therecover. Onnot entitled tosay plaintiff wasI that thecannot

prece-Hampshirecontrary, longstanding Newand undisturbed
plaintiffs’ claim.supports thedent

case,” recovery for mental dis-“ordinary not availableisIn the
54,Prosser, 328-of Tortsof the Law §W. Handbookturbance.

however, awaycases, fromtypes break(4th 1971). of29 ed. Two
minority” holdof courts“respectablethis at Asettled rule. Id. 329.

negligent of mes-transmissiontelegraph companies for theliable
negligentrecovery mishan-sages, id., majority for theallowand a

explains, casesthesedling corpses. As ProsserId. at 329-30.of
genuine and seriousofthing the “likelihoodhave one in common:

guarantee claim isthat theas a. . . which servesmental distress
found, andguarantee can beWhen thisspurious.”not Id. at 330.
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denyserious, tothere is no reasonanddistress is realmentalthe
rejected generalcontinually rulerecovery. theThis hasId. court

has fol-anddisallowing recovery alonefor mental disturbance
by re-Prosser that allowsapproachthe fairer enunciatedlowed

id.;anguish. v.genuine, See Chiuchiolocovery mentalfor serious
329, (1930);Tailors, A. Walker150 540England 84 N.H.&c.New

271,Railroad, (1902).A. 91871 51v. N.H.
compensable inhas beenNegligently inflicted emotional distress

271,Railroad, 5171 A.In v. N.H.this State since 1902. Walker
plaintiff who “claimed(1902), upheld a for athis court verdict918

startinginjured by on whichof the trainwas the suddenthat she
Id.,leaving atpassenger, a car.” 51 A. 918.a as she wasshe was

disability”“partial fearinjury and thatconsisted of mentalHer
272, 51might incident. atbecome because of the Id. A.she insane
defendant,jurycorrectly the that theat The court instructed919.

“direct, natural,liable, probableresponsible andif was for the
273, If theof the fault.” Id. at 51 at 919.result A.defendants]

apprehension insanityplaintiffs of from the defendant’sresulted
damages.”sufferingnegligence, herthen an element of“such was

Id., indistinguishableareA. at 919. facts of 1902 case51 The this
the case atfrom hand.

Walker, in this out contractualAs in the tort case arose of a
relationship. relationship passengerThe carrier and a isbetween a

2d, 739,express impliedof or 14 Am. Jur.one contract. Carriers §
(1964). “Undoubtedly passengerthe between theat 221 relation

contractual, nature; yetoriginis both and the actand carrier in
tort, justmaythe a a carrier’sthat breaks contract also be as

goods onceto him is at aunexcused failure to deliver intrusted
Co.and a Austro-American S.S. v.breach conversion.”[tortious]

Thomas, years ago231, (2d Eighty court1917).F. Cir. this248 233
negligentlyplaintiffpermitted the a cause of for inflictedaction

why precedent doesdistress. I see no reason that notemotional
majorityThe dealcontrol the instant case. chooses not to with

disappear.that itbut does not makeWalker
fifty-two ago plaintiffyears a to recover forThis court allowed

resulting fright byinjuries her caused theto health from severe
sudden, terrifying exploding gauge. Chiuchi-noise of an boiler See

Tailors, 329, (1930).England N.H. 150 A. 540olo v. New &c. 84
frightargument consequences too remotethe of wereThe that

333,negligent by rejected. atit was Id.the act to be causedfrom
likewise,We, reject “remote-the defendant’sA. at 543. should150

may.argument question of . .remotenessness” here because “[t]he
be, is, Englandusuallyand &c.. . .” v.one of fact. NewChiuchiolo

334, 543;Tailors, Company, 8184 N.H. 150 A. at see Derosier v.at
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462,N.H. at 130 (1925)A. at (question152 of whether the defend-
negligenceant’s plaintiff’scaused injurythe essentially“is one of

fact”).
recoveryThe limitations on for mental distress are set out in

Merrill, 647, 658-59,v. 300,Corso 119 N.H. 406 A.2d 308 (1979).
Emotional accompanied by physicaldistress must be consequences
proved through testimony 658,the of medical witnesses. Id. at 406

Corso, plaintiffs,A.2d at In alleged307. we allowed the who they
depression, prove throughsuffered testimony“to the of medical

psychic injurywitnesses susceptible objectivethat their was to
Id.,medical determination.” testimony4Ó6 A.2d at 307. Such

verify genuinenesswould the plaintiffs’of the emotional distress
claim in this entirely testimonycase and eliminate it if such were

forthcoming.not
say that,I law,am unable to as a matter of severe emotional dis-

tress bycould not have been caused the defendant’s actions. See
Tailors,v. England 329,Chiuchiolo New &c. 84 N.H. 150 A. 540

(1930); Railroad, 271,Walker v. 71 (1902).N.H. 51 A. 918 I there-
fore conclude grantingthat the trial court erred in the defendant’s
motion to dismiss.

Finally, regard claim,with to the husband’s loss of consortium
Nancy Youngthe record shows that suffered extreme nervousness

when she carpenterlearned about the ant infestation. She was so
losingdisturbed attemptedabout her new home that she suicide on

day Youngs 507:8-a,the the moved out. Under RSA “either a wife
damagesor husband is entitled to recover impairmentfor loss or

rightof intentionally byof consortium negligentwhether caused or
interference.” “reciprocal rightsConsortium has been defined as

wife,inherent in relationshipthe marital includingof husband and
comfort,such undefined companionship,elements as and commit-

ment to love,the needs of companion-each other. ... It embraces
affection,ship, society, relations,sexual services solace.”[and]

Co.,Gypsum, 314, 318,LaBonte v. 634,Nat’l 110 N.H. 269 A.2d 637
(1970) (citations omitted.) Assuming pleaded bythat all the facts

plaintiffs true,the Assoc’s,Morgenrothare see & Inc. v. Town of
Tilton, 516, 773,121 N.H. at 431 A.2d at I conclude that Abalene’s
motion to erroneously granteddismiss the third count was because

Young’sKevin “allegations reasonably susceptibleare of a con-
permit recovery.”struction Royerthat would FoundrySee & Mach.

Iron, Inc.,Grey 651,v.Co. N.H. 118 N.H. at 392 A.2d at 146.


