
314

Strafford
No.81-255

Jr.,Murphy,Thomas J. & a.

v.

McQuade Realty, Inc.

2, 1982April



315

Findell, Keener, (AllanMarsh of& Rochester W. Keener on the
plaintiffs.orally),brief and for the

Newman,Calivas,Gregoire, Gray,Morrison & of (Doug-Dover
Gray orally),las on the brief and for theC. defendant.

King, interlocutory appeal arisingC.J. This is an out of a real
1,Septemberestate transaction which occurred on 1978. The

defendant, McQuade Realty, Inc., McQuade,by presi-Paul R. its
dent, conveyed Jr.,plaintiffs, Murphy,to the J. andThomas Eileen

buildingsMurphy, the land and atlocated 90 Stark Street in
Dover, plain-Hampshire, purchase price $80,000.New Thefor a of

promissory $80,000 mortgagetiffs executed a note for and a first
McQuade Realty,to Inc.

conveyance,time propertyAt the of the asthe was used a four-
apartment building. zoningThe prop-for the thelaws area where
erty permitted dwellings,two-family per-was located did notbut

four-apartment dwellings.mit expandA tovariance the use of the
building apartments granted byto four Citywas the of Dover’s
Zoning Adjustment McQuade Inc.,Realty,Board of Augustto on
19, variance, however,The improperly1976. was held to be
granted 191,City Dover, 187,in Fisher v. 120 N.H. 412 A.2dof
1024, (1980),1029 againstand a cease-and-desist order was issued

Murphys 7,August 1980,the 10,on 1980. On November the Mur-
phys requested requesta second variance. The deniedwas on

20, 1980,November and appealedthat denial has been to the
superior court.

February 4, 1981, plaintiffs broughtOn equitythe a bill in for
of conveyance. Claimingrescission the real estate that the defend-

intentionallyant plaintiffshad failed to pendingadvise the theof
appeal in regarding validityFisher original variance,the of the

plaintiffs requestedthe that partiesthe betweennote the be can-
celled, McQuade Inc., McQuadeand Realty,that or Paul R. be
required pay damagesto as the outstandingdifference between the

ofbalance the note and the fair market value which the land and
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Murphys main-buildings if had been able tohave had thewould
apartments.tain four

payment promissory was in Janu-the noteplaintiffs’The last on
McQuade17, 1981,20, 1981,February Aprilonary and1981. On

againstRealty, Inc., proceedings thetwo foreclosurecommenced
4, 1981,1, 1981, May plaintiffstheApril on filedMurphys. andOn

injunctions prevent the foreclosure saletemporary topetitions for
rescission, superi-pending inequity which wasin forthe billuntil

responded bycourt, defendantthe merits. Thewas decided onor
injunctions.requestsfiling the forto dismissmotions

1981, (Goode,May 26, hearing Superiorina was held CourtOn
injunctions. denied theThe trial courtJ.) petitions foron the

granted plaintiffs’ petitionsto and thedismissmotionsdefendant’s
Inc.,McQuade Realty,thereby enjoining frominjunctions,for

appeals the trialforeclosing property. fromThe defendanton the
relief, followinginjunctive twogrant theanddecision tocourt’s
(1) injunctiveappeal: reliefin the whetherquestions are raised

irreparable andnecessary plaintiffs harmprotectto the fromwas
of note andthe four corners the(2) outsidewhether evidence

determining equitablemortgage admitted indocuments can be
issues.

andquestion the issuesecond becauseWe will not reach the
questionTheunderlying properly before the court.facts are not

equityby for re-when the bill inthe trial courtbe decidedshould
is on the merits.heardscission

injunctions, temporary perma­The issuance of either or
nent, long extraordinary remedy.has been anconsidered Timber­

Regional Ass’n,Regionallane v.School Dist. Timberlane Educ. 114
555,245, 250, injunction(1974). An should not317 A.2d 558N.H.

danger irreparableof harm toan immediateissue unless there is
relief, adequatenoinjunctive isparty seeking and therethe

Hardware,558; v.Id., see Inc.remedy at Meredithat law. 317 A.2d
204,22, 26, (1977).Trust, 207Realty N.H. 369 A.2dBelknap 117
Adams, 477 F.v.Responsible Area Growthalso CitizensSee for

994, (D.N.H.Supp. 1979); Keep Thomson Governor Committee1006
957,Com., (D.N.H. 1978).Supp.F. 959Gallen 457v. Citizens for

might ifAlthough plaintiffs irreparable harm thethe suffer
place equity on thethe bill in is heardforeclosure sale takes before

merits, protect plaintiffs’ interestless alternatives to therestrictive
injunctions.explored granting thehave beforeshould been

obviously may be submit-At unaware of whatthis time we are
merits, scope an interloc-of review onted at a trial on the and the

hearingutory necessarily theappeal The record fromis narrow.
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petitions injunctions, however,on the for indicates certain facts
might helpful determining injunctivethat be in whether relief was

necessary. plaintiffs alleged they expendedThe that had
$21,261.42 capital improvements. Additionally, plaintiffson the

zoning restriction,contended that as a result of the the market
property $153,360 $121,320,value of the has decreased from to and

property $2,130the rental income from the perhas decreased from
$1,658 permonth to anymonth. The record does not indicate that

placed pendingrents have been in escrow the result of the trial on
Furthermore, plaintiffsthe merits. the requiredhave not been to

guarantee payment any damagesfile a bond to mayof that be
againstassessed them.

plaintiffs soughtBecause the prop­have rescission of the
erty conveyance only monetary damages againstand the defend­
ant, necessitythere was no temporary injunction.for a Other
alternatives, againstsuch as a lien propertythe postedor a bond
by defendant,the protectwere available to the interests of the
plaintiffs. Superior Court Rules 161 and 163. On the recordCf.

us, saybefore we cannot as a matter of law that the trial court
issuing injunctions,abused its discretion in Vigitron,the see Inc. v.

Ferguson, 626, 632-33,120 N.H. 1115,419 (1980),A.2d 1119
granting injunctivebecause the of pro­relief was one method of

tecting plaintiffs’ However,the interests. we caution the trial
injunctionscourts not to resort to quickly consideringtoo without

less restrictive hearingalternatives. A on plain­the merits of the
equitytiffs’ bill in expeditiouslyshould be set in the trial court to

prevent inequitiesfurther party.to either If a trial on the merits is
hearingnot set down for within three months of the date of this

decree, injunctionsthe are to be vacated.

Remanded.

All concurred.


