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note, although partiesboth have acted as if there is a connection.
plaintiff apparently supportno inThe filed affidavit of this

motion, the makes mentionand defendants’ counter-affidavit no of
transcript hearingthere is no of the thethe note. Because before

court, necessarywe will assume that the court found the factstrial
Motors,support its decision. v.to See Sexton Inc. Renault North-

east, Inc., 460, 463, 116, (1981); McCrady121 N.H. 431 A.2d 119 v.
247, 248-49, 1173,Mahon, (1979). If a119 N.H. 400 A.2d 1174

exist, plaintiff maythe note does thedefense to the action on not
summary judgment.renew his motion for

Affirmed; remanded.

All concurred.
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McLane, Graf, P.A.,Raulerson & Middleton of Manchester
Wells orally), plaintiff.A. on the brief and for{Robert the

orally,Hanover, byGardner, for thebrief andofF.Laurence
defendants.

Douglas, plaintiff claims to havea whoJ. This case concerns
Highwayofemployment with Town Gorhamthebeen denied

RSA 354-A:8Department sex discrimination.because of unlawful
Hampshire for1981). agree with the Commission(Supp. We New
{Temple, J.) plain-theRights Superior thatandHuman the Court

discrimination; consider thehowever wetiff the victim of sexwas
court, specifically back-payremedy granted by thetrialthe

award, inadequate.beto
depart-1978, highwayemployeeAugustIn of the Gorhaman
Burns,job plaintiff,resigned, creating opening. The Helenament
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theapplication with town onposition and anfiledabout theheard
5, 1978, day adver-it was advertised. Theone beforeSeptember

tisement read:

being“Help Applications considered forWanted.
license re-highway department. truckCommercial

Hall,picked up Townquired. Applications can be at
Gorham,Street, N.H.”Park

woman,twenty oneTwenty-one filed: men andapplications were
Coty,Robert whoapplied. The selectmen hiredplaintiff, townthe

license,high truck foreducation and a commerciala schoolhad
28, posi-September The town filled anotherposition on 1978.the

1978,2,pool applicants:the of on October Russellfrom sametion
although“temporary” he onGray a basis indicatedwas hired on

sought permanent job. Grayapplication he a Mr. had ahis that
degreecollege did not have a commercial truckassociate’s but

whenlicense hired.
plaintiff had beenthe learned that these two men chosenAfter

jobs,highway spoke of the three towndepartment she with twofor
rejecting Althoughfor her. theselectmen about their reasons

qualified, sheplaintiff she was not testifiedselectmen told the that
they qualificationsspecify shewould not what lacked. Testi-that

mony in the the selectmen were threerecord indicates that asked
qualificationsspecify and thattimes to what the were selectman

quiteMurphy finally hisin chair with a smirkDavid “leaned back
requirement plaintiffface” which theon his and told them that the

high highdiploma.alacked was school The need for a school
diploma had been or otherwise made known to thenot advertised

plaintiffapplicants. subsequently hire thetown offered to toThe
up damagefire in theclean town hall.

charge thetimely sex withplaintiff filed a of discriminationThe
6,RightsHampshire on Decemberfor HumanCommissionNew

explana-the Town Gorham’sfound that ofThe Commission1978.
followingpretext the rea-rejecting plaintiff a forfor the wastion

convincingany evidence thatfailed to introducethe town hadsons:
officiallyhigh diploma had beenrequirement a schoolforthe

selectmen; town, rejecting plaintiff,theby afteradopted thethe
and thereforea truck licensea male lacked commercialhired who

qualification; theand selectmennot the advertiseddid meet
involvingstereotyped job, sweepingplaintiffthe a “femaleoffered

highway depart-cleaning” rejectedhad for theafter she beenand
pay attorney’s feesjob. to reasonableThe town was orderedment

$5,498.72 pay,plaintiff inexpenses pay backto theand and
1978,2, plaintiffthe shouldrepresenting pay from whenOctober
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hired, 21, 1980,throughhave been March the date of the commis-
second, final, hearing.sion’s and The commission also ordered the

plaintiff positiontown to offer the the next inavailable Gorham
salary,comparable type,in and benefits to those for which the

seniority 2,men were selected. Her was to accrue from October
1978.

plaintiff appealed superior 354-A:10,The to court under RSA
asserting throughpaythat she should have been awarded back the

actually comparable position.date on which she is offered a The
appealed unreasonable, arbitrary,town also the order as and

26,unjust. May 1981, superiorOn the court affirmed the commis-
decision, holding findingssion’s that the commission’s factual were

support (Supp.sufficient to its 1981),conclusion that RSA 354-A:8
discrimination,proscribeswhich sex had been violated and that its

back-pay appropriate adequateaward was and under all the cir-
parties appealedcumstances. Both part,to this court. inWe affirm

part,inreverse and remand.

superior subject byThe court’s order is to review this court
354-A:10,under RSA and our function is to determine whether

anythere was evidence in the record on which the trial court could
Walker, 551, 554,have based its determination. Walker v. 119 N.H.

1103, (1979).404 A.2d proceed1105 We now to make that
determination.

(Supp. 1981)RSA I354-A:8 declares that it is an unlawful
discriminatory practice employerfor an to torefuse hire an indi­
vidual because of sex uponunless the decision was based a bona

qualification.occupational acknowledgedfide weAs in Scarbor­
Arnold, 803, 807,ough 790,v. 117 (1977),N.H. A.2d379 793 the

discriminatoryaddressingfederal helpdecisions failure to hire to
well,clarify parties’ respective proofthe ofburdens as as the ele­

ments of this action.

plaintiff prove primaThe must afirst facie case of dis­
crimination, Burdine,Dept. CommunityTexas v. 450of Affairs

248, (1981), by showing by preponderanceU.S. 252-53 a of the
appliedevidence that positionshe for an available for which she

qualified, rejectedwas but givingwas under circumstances rise to
an inference of unlawful discrimination. plain­id. atSee 253. The

maytiff prima bymake out showing (1)a facie case that she
belonged minority; (2) appliedto a that qualifiedshe for and was

job employer seekingfor a for applicants;which the was (3) that
despite qualifications rejected;her she (4)was and that after her
rejection positionthe open employerremained and the continued to
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qualifications. at 253 n.6plaintiffs Id.applicants with theseek
Green,Corp. 411Douglas v.forth in McDonnell(reiterating test set

Scarboroughin v.followed792, this court(1973), which802U.S.
criteria,807-08, 793). fourTheseArnold, A.2d atat 379117 N.H.
Dept.however, always flexible. See Texasbeen consideredhave of

n.6;Burdine, McDonnellat 253-54450 U.S.Community v.Affairs
Green, n.13.Corp. 411 U.S. at 802Douglas v.

transcripts andof thefrom our revieware satisfiedWe
four-partapplied the test setproperlythe commissionthatexhibits

Communityrecently Department v.in Texasforth most of Affairs
n.6, is in theBurdine, that there evidenceat 253 and450 U.S.

its decision.could have basedwhich the trial courtrecord on
bybelongs protectedFirst, a class RSA 354-A:8Burns toHelen

sex).hire basis of1981) (it to refuse to on(Supp. is unlawful

jobqualifiedSecond, applied was for aplaintiffthe for and
is,seeking applicants,employer that a “laborer”wasfor which the

employmentplaintiffs his­Theposition with the Town of Gorham.
job:qualified for thé she startedtory wasdemonstrates that she

age ten; logsworking logging camps she cut andin lumber atand
horses; 100-poundand stacked 50- toa of she lifteddrove team

receiver; operated a back-hoe and droveshippera and sheboxes as
work; dugconjunction landscaping shewitha two-axle truck in

systems;septic she has a commercialandditches and installed
drivingjobhighway department involved atruck license. The

buildinggarbage repairing old roads andsnowplow,truck and
vehicles,cleaning diggingones, grass,cutting townbrush andnew

department.graves, doing and sewerwork for the waterand some
hiringresponsible for admitted that Helenof the selectmenOne

bill,” agree.“fill weBurns could the and
qualifications.rejected despite herThird, plaintiff wasthe

rejecting plaintiff,Coty position, thefor ahired RobertThe town
28,Septemberon 1978.

applicantsFourth, with thecontinued to seekthe town
2, 1978, GrayRussell wasqualifications.plaintiffs On October

highway department. He“temporary” position with thehired for a
30, 1978, about six monthsapplication Marchhis onsubmitted

that theplaintiff applied. selectman testifiedA townbefore the
position“temporary” because sheplaintiff applied for thishad not

Gray,job application. whoRussell“permanent” on herchecked
was, however, job.awarded the“permanent,”also checkedhad

Furthermore, not aGray applicationhis that he did havestated on
license, qualificationonly for thethe advertisedcommercial truck
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however,job; plaintiff,the indicated that she had a commercial
intruck license and fact had such a license.

14, 1978,opening byAnother filled a malewas on November
Bagley, applicationwhen the town hired Robert whose was dated

3, 1978, depart-November as a laborer for the town maintenance
gave existing includingapplications,ment. The selectmen the the

plaintiffs, Bagley“fast and hiredconsideration” because he was
unemployed, family,had a and was “down and out and no[had]

”place ... to . .turn . .

case,prima pre­plaintiff a facie aAfter the establishes
sumption of discrimination arises and the burden shifts to the

rejected,produce plaintiff wasdefendant to evidence “that the or
legitimate, nondiscriminatorypreferred, asomeone else was for

Burdine,Dept. Community v. 450 atreason.” Texas U.S.of Affairs
however,defendant, persuadeThe need not the court or com­254.

reason,by profferedmission that it was motivated the but must
merely nondiscriminatoryproduce The towna reason. Id. asserted

rejected plaintiff highthat it the because she did not have a school
level,objective inquiry,diploma. On an without further we

nondiscriminatoryacknowledge that this could be a reason.

persuasion, plaintiffTo sustain her burden of the then
profferedto that the defendant’s reason was not the truehad show

employment sup­at Thereason for the decision. Id. 256. record
finding explanationports the trial court’s that the town’s was not

worthy plaintiff presented compellingof credence. id. The evi­See
White, male,highway departmentthe Lester adence that hired

1979, highduring the summer of and White had neither a school
diploma high equivalencynor a school certificate. This alone dem­

highpretextual the school educationonstrates the nature of
requirement. plaintiff that one selectman toldThe also testified

“quota”the had its of women.her she was not hired because town
statement,makingAlthough it isthe later denied thisselectman

credibility.determinethe function of the trier of fact to New
506, 509,Hampshire Supply Steinberg, 121 N.H.Co. v. 433 A.2d

Co.,1247, 956, 959,(1981); Rogers1249 v. Public 121 N.H.Service
263, (1981).A.2d437 265

Although they adopted highthe selectmen assert that had the
diploma requirement, nothingschool in the minutes of their meet-

ings job qualifications appearrefers to it. Two references to in the
10, 1978, entryfollowingminutes. On October the was made: “9.

Lary procedures hiringDon asked what inthe selectmen used new
employees. Murphy they applicationsMr. stated that allreview
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pick qualified job.”and out the ones that are most for the The
27, followingNovember 1978 minutes contain the item: “16. Don

Lary was in to ask ifthe selectmen another man has been hired for
Bagley (Emphasis added.)the town. Mr. was hired.”

convincingThe commission found no evidence that the
requirement high “officiallyfor a adopted”school education was
by procedurethe selectmen. We need not discuss whether a formal

adoption job qualifications necessary, quotedfor of is as the lan­
guage implies, anybecause the record lacks documentation that

high diploma prerequisite adopted formallythe school was either
informally.or

proffered qualifica­When the defendant’s reason involves a
tion that has not been advertised and there is no indication in the

adopted formallyrecord it informally bythat was either or the
employer, inthis itself is evidence that the defendant’s reason is a
pretext.

addition, followingIn the information was before the commission
and trial court: no woman had ever worked for the Town of Gor-

Highway Department; January 10, 1979,ham on the town adver-
“girl” part-time office;tised for a to work in the selectman’s and on

February 21, 1979, placedthe town an advertisement for a custo-
dian, specifying “[p]erson physically carrythat the must be able to

satisfactorily.” (Emphasisout his added.)duties

plaintiffWe are satisfied from this evidence that the has
persuasion.satisfied her burden of We now remedyexamine the

byordered the commission and trial court.

II,Under RSA empowered354-A:9 the commission is to
pay.award back appropriateSuch an award is when the Commis­

Rightssion for Human has plaintifffound that the was denied
employment on account of Scarboroughhis or her sex. Arnold,v.

809,117 N.H. Thus,at 379 A.2d at 794. the commission’s decision
to pay,award back by court,affirmed the proper.trial was For

following however,the reasons we hold that the amount was com­
puted improperly.

purpose back-payThe of a award is to make the vic­
tims of by puttingunlawful discrimination whole posi­them in the

theytion would have been in absent the unlawful discrimination.
Paper Moody, 405,Albemarle Co. v. (1975)422 421 (interpret­U.S.

ing RightsTitle 1964,VII of the Civil Act of the federal counter­
part to 354-A:8).RSA The incommission this case awarded Helen

payBurns back from throughthe date of the discrimination the
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Terminatingsecond, final, hearing. aandof the commission’sdate
hearing doescommissionback-pay the finalon the date ofaward

354-A, which, like fed­itspurposes of RSA ch.thenot effectuate
discriminationcounterpart, the victims of sexseeks to makeeral

421;Moody, 422 U.S. at Chis­Paper v.Albemarle Co.“whole.” See
810,Service, Supp. 878516 F.States Postalholm v. United
(4thgrounds, 482 Cir.665 F.2d(W.D.N.C. 1980), on othermodified

isis when she1981). made “whole”victim of discriminationA
discrimi­on which the unlawfulpay the dateback fromawarded

See,actually begins. e.g.; Patter­employmentuntilnation occurred
736,Co., (7th Cir.),740Youngstown F.2dSheet & Tube 659v.son

denied, (1981); Tobaccov. AmericanPatterson102 S. Ct. 674cert.
denied, (1976).Co., 257, Cir.), 429 U.S. 920(4th cert.F.2d 269535

paymentscourse, earnings welfareor townplaintiff’sthe actualOf
absentshe would have earnedthe incomefromshould be deducted

Desoto, Inc., Supp. 1252518 F.v.Czarnowskidiscrimination. See
1981).(N.D. Ill.

superior court forAccordingly, to thethis case is remanded
back-pay The commission’splaintiff’s award.computation of the

respects.in all otherorder is affirmed
part; inin reversedAffirmed

part; remanded.

All concurred.


