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(Richard MoodyMoody, on theof Claremont S.Leahy, Denault &
plaintiff.orally), theforandbrief

by orally,Rowe, Milford, and for thebriefofRobert H.
defendants.

Gleason, brought a bill inKing, plaintiff, D.JamesTheC.J.
estate, consistingconveyance ofof 178a realequity to asideset

Lot,Henniker, Hampshire, known as the ColburnNewinacres
defendants, Realty and Arthur R. Elb-Elbthal Trustthefrom the
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DarylElbthal,thal, and toLawrence J. Elbthal Louisa C.

obligation conveyclaimingMcQuirk, that the defendants had an to
plaintiffLot to the under a written contract datedthe Colburn

Esq.)September 5, (Robert Varney,Master1979. The recom-C.
conveyancethe be and furtherthat set aside recom-mended

given equitableplaintiff bethat the a of relief ormended choice
monetary Superior J.)damages. approved(Contas,The Court the

appealed.recommendations, and themaster’s defendants We
affirm.

by RealtyColburn Lot owned theThe was Elbthal Trust. The
managed by trustees, Elbthal,istrust three R.Arthur Louisa C.

Ayer,Elbthal, Elbthal,J.and Lawrence all of Massachusetts.
agreement, agreementsthe trustterms of theUnder all for the

performed byland must be at ofsale of least two the trustees.
1979,Arthur ElbthalIn June R. and Lawrence J. Elbthal listed

Realty Hamp-Weare,Lot forthe Colburn sale with Weare in New
asking price Realtyshire, $151,215.at an of Weare showed the

property plaintiff, purchaseto whothe made an tooffer for
Realty$45,000. offer,Weare informed Arthur Elbthal ofR. this

negotiationsthereafter,and Arthur R. Elbthal commenced direct
plaintiff. telephone negotiations,thewith After numerous the

plaintiff $47,000.raised his offer to
request plaintiffElbthal,At the of Arthur R. he and the met on

September signed purchase-and-sale agreement5, 1979, and a
up by purchase-hadwhich been drawn Arthur R. Elbthal. The

agreement purchase price $50,000and-sale stated a of which was
paid Septemberinstallments; $30,000to in 11,be on or before

September1979, $20,000and the balance of within three weeks of
agreement5, The1979. also stated that it was conditioned on the

approval mortgagee.of the
September 6, 1979,On Arthur R. Elbthal advised Lawrence J.

agreement,of time,Elbthal the and at about the same he con-
mortgagee, Corporation,tacted the the Firestone Financial to

partial mortgage. Septemberasecure 10, 1979,release of the On
plaintiff purchase-and-sale agreementthe recorded the in the

County Registry SeptemberMeanwhile,Merrimack of Deeds. on
purchase-and-sale agreement1979,10, the trustees executed a to

Daryl McQuirksell the Colburn $67,000.Lot to the defendant for
September meeting11, 1979,On at the time scheduled for a

plaintiff representativeElbthal,with Arthur R. the met with the
Realty gave payment.$30,000of Weare and him the initial Arthur

appear meeting. SeptemberR. Elbthal did 12, 1979,not for the On
Realty conveyedElbthal McQuirk.the Trust the Colburn Lot to

argueThe defendants that Arthur R. Elbthal alone had no



414
pre-authority that there was no evidencethe trust andto bind

conjunctionin withhad actedElbthalthat Lawrence J.sented
however,master, found that the ElbthalR. Elbthal. TheArthur

agreeingbrothers, co-trustees, to thein concert when sellactedas
onlyplaintiff, offer was receivedthat after the betterthe andlot to

steps [by“skillful,McQuirk takenand swiftwere secretfrom
plaintiff.agreement” with thethem] avoidtheto

byagreementpurchase-and-sale oneThe execution of a
byacquiescedtrustee, when ratified or in a sufficient number of

trust,the terms of the binds the trust. 3 A.co-trustees under See
(3d 1967);Scott, 194,§ ed.The Law of Trusts at 1607-08 G.cf.

(2dBogert, 554,§The Law of and Trustees at 96 ed.Trusts
by1980)(absent ratification, trust not bound unauthorized acts of

trustee). The master had sufficient evidence before him to conclude
plaintiff.acquiesced inthat two trustees had the sale to the

relyThe defendants on this court’s decision in v.Wilson
(1923), supportAtwood, 61, 63, 797,122 their81 N.H. A. 798-99 to

position partthat there must be an external demonstration on the
principal showing ratifyof a an intent to an unauthorized act of an

agent. By finding that Lawrence Elbthal acted in concert withJ.
implicitlyElbthal,Arthur R. the thatmaster found Lawrence J.

byElbthal evidenced his ratification some external demonstration
approval Williston,generally 2 Aof to Arthur R. Elbthal. See S.

(3d278,§Treatise on the Law of Contracts at 253-73 ed.
1959). relationship supportsThe close of the Elbthal brothers this
finding. Furthermore, Lawrence Elbthal testified that he hadJ.

duringspoken plaintiff negotiations, yetto the times andseveral
plaintiff accept purchase-didhe never notified the that he not the

agreement binding. sup­and-sale as The trust instrument itself
authorityports plaintiff’sthe reliance on the of Arthur R. Elbthal

stating purchaser required inquire“[n]oin that . . . shall be . . . to
authority anyrespect deed,with to the of the Trustees to execute

anyconveyance property, part... or other of said trust or there­
positionBecause trier of fact is in the best to evaluateof.” the the

persuasiveness appraise credibilityevidence, measure its and the
witnesses, House, 346, 350,Clearing Khoury,of 93 Inc. v. 120 N.H.

finding(1980), sup-671, and the is415 A.2d 674 because master’s
byported evidence, trialthe we will not overturn the court’s deci-

Bateman, 748, 750, 1330,Murphysion. See v. 121 N.H. 433 A.2d
(1981).1331

rely 564-A,The defendants also on RSA ch. the Uniform
support appeal. appliesAct,Trustees’ Powers to their This statute
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1969,August 29,only to trusts after orestablished to trust assets
564-A:8; 1969,acquired (eff.after that RSAdate. Laws 312:3

29, however,August 1969). Realty Trust,The Elbthal was estab-
1969, 1, 1968,beforelished on June and the Colburn Lot was con-

veyed during year.to the trust the same ifEven the statute were
plaintiffapplicable, fully protectedthe dealingwould have been in

expressly provideswith Arthur R. Elbthal because the statute that
“persons dealing fully protectedathird with trustee are . .. in

dealing with the as if possessedtrustee the trustee properlyand
powers purportsexercised the tohe exercise.” RSA 564-A:7.

argue pleadingsThe nextdefendants that the did not
specifically purchase-and-salerefer to of agree­ratification the

by were, therefore,ament second andtrustee insufficient as a
justifyof lawmatter to the trial plaintiffcourt’s Thedecree.

alleged pleadings, however,in his purchase-and-salethat the
agreement binding allegationwas a and valid contract. This suffi­
ciently putstated a cause of andaction the ondefendants notice of

plaintiff’s pleadings allegationsthe claim. If the contain which
permit disputecounsel to theunderstand and the court to decide

controversy merits, pleadingsthe on its the meet the test of ade­
quacy. Morgenroth Assoc’s., Tilton,See Inc. v. Town 121 N.H.of

516,511, 770, (1981); Stanton,Berlinguette431 A.2d 773 v. 120
760, 762, 289, (1980).423 290N.H. A.2d

argumentThe finaldefendants’ is thethat condition of
mortgagee approval purchase-and-sale agreementcontained in the

however,testified,was not met. Arthur R. Elbthal that the mort­
gagee had no Realtyfinancial interest in the Elbthal Trust and did

to property longnot care whom the was sold as as it received
$50,000 partial discharge. hearingfor the testimony,After all the

satisfied,the master found that the condition had been and there is
supportsufficient evidence to finding, includinghis Arthur R.

testimony mortgageeElbthal’s actuallythat the executed a release
10,Septemberon 1979.

Affirmed.

DOUGLAS,J., sit;did not the others concurred.


