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Bradley P.A.,Stebbins & (Nicholasof Hanover D. Harvey,N.
Jr., bybrief),on the plaintiff.brief for the

Baker, Hayes, (PatrickLaney Hayesof Lebanon T.& on the
bybrief), brief for the defendants.

defendants, Concepts, (APer curiam. The A & S Office Inc. &
S) officers,and its directors and Franklin Albanese and Dennis
Surrette, appeal granting plaintiffsfrom the of the motion for
summary judgment. (Supp. 1981).RSA 491:8-a We hold that based

pleadings it,on the and properlyaffidavits before the trial court
granted plaintiffs summary judgment.the motion for

equipment softwarecomputer andin theBecause of defects
S, theA &purchased from the defendantplaintiff hadthewhich

agreed to refund to theSrejected equipment and A &plaintiff the
however,$24,205; A & S wasprice ofpurchaseplaintiff the full
Rather, paidSA &in at the time.pay that sum fullunable to

promissory note for the bal-a$10,000 plaintiff and executedto the
signed “co-this note asof A & S$14,205. The two directorsance of

$5,000only under thepaid the first dueABecause & Smakers.”
against to re-note, brought the defendantsplaintiff an actionthe

remaining $9,205 plus interest.thecover
summary judgment,trial, claim-plaintiff moved fortheBefore

proved the defend-promissory noteing of thethat the existence
allegedpay. counter-affidavitobligation The defendants’toants’

prom-liable under theonly were notthe individual directorsthat
considerationthey no additionalissory had receivednote because

grantedJ.) the(Dalianis,signatures. Trial Courttheir Thefor
motion, appealed.plaintiff’s and the defendants

erroneouslythe trial courtcontend thatThe defendants now
allegedthey thathadbecausegranted plaintiff’s motionthe

returned, was not. Thecomputer softwarealthough wasthe
the softwareplaintiff’s to returnthat the failureclaimdefendants
recoveryprecluded onwhicha lack of considerationconstituted

counter-affidavit, opposi-by infiled the defendantsthe note. The
however, nosummary judgment, containedto the motion fortion

Thisplaintiff return the software.allegation failed tothat the
appeal.notice ofallegation appeared in the defendants’first
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moving(Supp. 1981), partyRSA 491:8-a III a forUnder
genuinesummary judgment ofmust show the absence of a issue

judgment as a matter of law.fact and its entitlement tomaterial
Co., 237, 240, 888,KearsargeDonnelly 121 N.H. 428 A.2dv. Tel.

(1981). party opposing aThe such motion has the burden of890
affidavit; otherwise,contradicting party’s propo­proving thethe

willof facts be treated as admitted. Arsenault v.nent’s assertions
980, 983, 264,Willis, (1977).117 N.H. 380 A.2d 266

The counter-affidavit which the defendants filed with the
only plaintiff’sthetrial court contradicted assertion that the A & S

individually. allegationwere liable The nowdirectors made that
assumptionforthere was no consideration the defendants’ of liabil­

note,ity plaintiffunder the because the failed to return the soft­
portion computer package, appearware of the did not in that affi­

groundItdavit. is well settled that we will not consider a for relief
appealraised on that was not raised in the trial court. Badr

Co., 101,Export Import, Papers 103,and Inc. v. 122Groveton N.H.
1159, (1982).441 A.2d 1161

argumentAs to the defendants’ that the individual direc­
liable,personallytors were not prop­we hold that the trial court

erly they personallydetermined that were liable as co-makers of
promissory 382-A:3-403(2)(a). Additionally,the note. See RSA the

argumentindividual defendants’ that there was no consideration
signaturespersonal returningfor their must fail because the of the

computer equipment constituted sufficient consideration for the
making promissoryof the Corningnote. See Glass Works v. Max

Co., 505, 512, 569,Dichter (1960).102 N.H. 161 A.2d 575

Affirmed.


