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prevents supervisorNothing policy ain law orour State
gradehigherpromotion to adenying employeesclassifiedfrom

budgetary Petition Gorham Schoolrestraints. Seebecause of of
881, 74, (1981). per878, There is noBoard, A.2d 76121 436N.H.

right employment. v. Stateproperty in such Desmaraisse vested
1361,582, 588, (1977).Comm’n, A.2d 1364378117 N.H.Personnel

ostensibly “qualified” for advance­Furthermore, candidateseven
authority findspromotion appointingifmay thebe deniedment

lacking.qualities bepersonal to Seeprofessional andcertain
292,1055, 1058-59, 294438 A.2dGolding, 121 N.H.Appeal of

promotionsthe seventhat three of(1981). Larrabee testifiedDr.
of merit considerations.denied on the basiswere

peti­on thisreviewing the commissionthe decision ofIn
“onlycertiorari, 1979),(Supp. the490:4RSAtion for a writ of

illegally inhas actedthe commissionquestion us is whetherbefore
law, therebyauthority thejurisdiction, or observance ofrespect to

legally reasonably benot orarriving which couldat a conclusion
204, 206,Comm’n, 115 N.H. 338Tasker v. N.H. Personnelmade.”

543, decision below was not(1975). We conclude that the544A.2d
illegal or unreasonable.

Petition dismissed.
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P.A.,Taylor, Gray (Douglas& Keane of GrayPortsmouth R. on
the orally), plaintiffs.brief and for the

Dineen, Maine,Kittery, Brown,James H. of Page Jr.,and G. of
Portsmouth orally),Dineen on the brief and{Mr. Mr. Brown for
the defendant.

Batchelder, presents appealJ. This case an from an order of
Rockingham County Superior {Contas, J.) denyingthe Court a

plaintiff.to set amotion aside default decree in favor of the This
equityorigin performance,in specificcase had its bills in for to

quiet title, temporary permanent injunction broughtand for and
by against disputethe Tessiers athe defendant in connection with

land,strip width, alongover a of 100 feet in thesituated Tessier
property plaintiffspetition.as it existed on the date of the The

possession allegedclaimed title on the basis of adverse and an
promise by give exchangethe defendant ato deed in for considera-

given process upontion in 1967. Service of was themade defend-
9,September givenant contemporaneouslyon 1980. wasNotice of

hearing injunctiontemporarya on the of aissue whether should be
granted. hearing requestof temporaryThe date the on the for

September Althoughrelief was 12. the defendant retained Attor-
ney Kittery, Maine, hearing,H. Dineen ofJames before this
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defaulted, and awasThe defendantappearance.nomadeDineen
day.the samerestraining onorder issuedtemporary

Tuesday October,ofthe firstonwere returnablepetitionsThe
behalf, and, onBlood’sappearance onagain filed noDineen1980.

awardingby the court1981, issued23, decree wasdefaultApril a
sought motionthey on the merits. Awhichplaintiffs the reliefthe

signed by Hamp-adefault, April New28 anddatedtheto strike
defendant, by Aprilthe court onreceivedwasfor thecounselshire

court, having26, that there was no mis-and, May found29, theon
shown, A seconddenied the motion.take, or accidentmisfortune

3, 1981, signed byfiled on Junedefault wasaside theto setmotion
attorneysHampshire forcounsel asthe NewH. Dineen andJames

21, hearingdefendant; and, July at counselafter a whichonthe
again It isparties present, the motion was denied.werefor both

bringsthat defendantthis second motion thethe denial offrom
appeal.this

reviewingpositionpreviously stated its onhasThis court
aside defaults:of motions to setdenials

judgment and strike a“[Djeciding whether to vacate a
within the trial court’s discretiondefault is a matter

clearly appearsitwill not be disturbed unlesswhich
willWe not substitutethere was an abuse of discretion.

judgment ...”for that of the trial court.our

Motors, Inc., 476, 479,ForeignD’Agincourt 119 N.H.v. Anderson
1340, omitted);(1979) (citations see also402 1342 AmericanA.2d

Inc.,Bradstreet, 344, 346,Trade, 122 N.H. 444Bd. Inc. v. Dun &of
550, (1982).A.2d 551

mayAlthough negligence of counsel sometimes be thethe
relief, judg­frombasis for a client cannot be relieved a default

against consequence neglectinment entered him of the of his
neglectattorney Taylorsuch is excusable. Beatriceunless M. v.Cf.

Co., 428, 432, 1119,Davidson Rubber 122 N.H. 445 A.2d 1121
(1982). Superior providesRule 14 of the Rules of the Court that no

off, by agreement,except bydefault “shall be stricken or order of
justice may require,upon uponthe Court such terms as motion

defense, settingspecificallyand affidavit of forth the defense and
the facts on which the defense is based.” The trial court has con­

accident, has,sidered the issue of mistake and misfortune and in
instance, against Furthermore,each ruled the defendant. the

superiordefendant has filednever an affidavit of defense with the
court, byrequiredas Rule 14.
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Although may operate harshly,this rule seem to it is
grounded diligence protection rightsin the need for in the of one’s

finality adjudication.and the need for in Restatement ofSee
Judgments id.,126(2) (1942); comment Thisa. includes the§

negligence attorney preventedsituation where “the of the . . . a
id.,126(2)(f);fair trial.” Id. see comment c. If the defendant has a§

action, longercause of it plaintiffs;no involves the actions of the
rather, it arises from the manner in which his interests were

byrepresented originalhis counsel.

Affirmed.

All concurred.
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