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P.A., (Mark on theA. Larsenof LebanonLarsenMcNamara &
orally), plaintiffs.for thebrief and

P.A., (R. the briefDecato onof Lebanon Peter&Decato drone
orally), for the defendants.and

interlocutory by SuperiorthetransferThis is anPer curiam.
arisingJ.) questions under RSA ch. 49-B(Johnson, of of lawCourt

14,August plain-1979. The(Supp. 1981), effectivewhich became
referendum inattempted initiative andto establishtiffs have

by amending city in accordance with RSAtheir charterLebanon
proposeto charter(Supp. 1981), which allows votersch. 49-B

principal question whether theby petition. isTheamendments
managerLebanon, city council-cityCity charterof acharter of the

19,Julyapproved (Lawsgranted by legislature on 1957the and
419),1957, amended.ch. can be so

city char-proposed to the Lebanonplaintiffs an amendmentThe
Theyand referendum.citizen initiativewould allowter which
city,by thesigned approximately 900 voters ofpetition,filed their

14, clerk,July cityThe oncity 1980.clerk on or aroundwith the
sufficiency effect that1, 1980, signed of to theAugust a certificate

appearedpetition to besignatures registered voters on theofthe
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petitionsufficient in number and that the had been filed aon
II,timely 1981).(Supp.IVbasis. See RSA 49-B:5

municipalplaintiffs’ proposedThe amendment to the charter
provided:

“ City Chapterthe of Lebanon amend‘Shall 419:23 of its
providecharter to add Section 419:23a forto citizen

passes, Chapterinitiative?’ If this amendment 419:23
will include 419:23a which will read: 419:23a Citizen

may proposeInitiative. Citizens a measure anwith initi-
petition signed by qualified equalative voters in number
percent gubernatorialof cast into ten the votes the last

petition complete, byWhen said iselection. as certified
city requirements,tothe clerk have met the above said

measure,proposed Cityshall be to thesubmitted Council
requesting City pass proposedtothe Council measure

proposedifwithout alteration said measure be not
passed twenty daysalteration withinwithout after the

certification,of proposeddate the clerk’s then such mea-
bysure without alteration shall Citybe submitted the

qualifiedCouncil to the vote of atvoters the next munici-
pal majority qualified votingelection. If a of the voters

any measure,proposedon and which falls within the
rights powerslawful city,and of the shall invote favor

thereof, goshallsame thereafter into effect on the first
day of succeeding municipal year.”the next

plaintiffs’ attorney providedThe cityon their behalf the council
opinionwith proposedan thethat amendment was “not in conflict
generalwith the orlaws the IV(b)constitution.” See RSA 49-B:5

(Supp. 1981). attorneyThe provided citydefendants’ the council
contrary opinionwith a wherein he proposedmaintained that the

generalamendment violated the laws of the State and was void
vagueness.because of overbreadth and

plaintiffs, seekingThe a legaldeclaration sufficiencyof the of
proposed amendment,the petitioncharter declaratoryfiled a for

pursuantrelief to (Supp. 1981), gaveRSA 49-B:10 II and tonotice
necessary parties.all attorney generalThe formallynever entered
appearancean in bythe case and notified the trial court letter that

his positiontookoffice no on the matter. The trial court found that
major“a questionand serious of law exists which beshould

bydecided Hampshire Supremethe New Court.” The court trans-
law,ferred the ruling,issue of without to this court under RSA

491:17.
multiplicity pleadingsA of were filed and orders issued between
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declaratoryoriginal relief onpetition forfiling plaintiffs’of thethe
13,1980, May11, onthe this courtand transfer toSeptember

updatedanAmong with court wasthe exhibits filed this1981.
toCity that an amendmentIt revealedof of Lebanon.charter the

Referenda”original providing for “Initiative andcharterthe
10, 1981,adopted to become effective Jan-(419:23a) Marchwas on

pertinentprovided in1, newly adopteduary amendment1982. The
part:

subjectlimited in matter topetitions shall be“Initiative
relatinglegislation,involving to tomattersmatters

issues, general, theand in to matters withinpolicybroad
peti-City . . Initiativeprovince the Council. .ofexclusive

theyaccepted if relate to mattersnot ...tions shall be
City Managerprovince or ifof thewithin the exclusive

authority Citythey theadministrative ofwithin thefall
questions shall be of anManager. . . submitted. All

is,only.advisory passage of a vote shall notnature That
any themcompel to or forbid tothe council take action

so, advisory only.”shalldo but be

theirthis inparties did not advert to amendmentThe briefs
it rendered thearguments. have considered whetheror oral We

question ofThe of mootness is one conven­issue moot.transferred
subjectis not to hard-and-fast rules.and and Silvaience discretion

600, 601, 301,Botsch, (1980). The trans­120 N.H. 420 A.2d 301v.
grantedquestions powers to munici­theinvolve home-ruleferred

by 39, part 1 We believepalities of our State Constitution.article
theylegalproceed to these issues becausethat we should consider

Butler,public v. 117 N.H.sufficient interest. Proctorare of See
930, 673,927, (1977).A.2d 674-75380
1966, partto 1 of our State Constitution.In article 39 was added

asIt reads follows:

governmentchanging or of“No law the charter form
legis-byparticular city thea or town shall be enactedof

upon approvalexcept the oflature to become effective
city uponor a referendum to bethe of such townvoters

provided in law.for said
maylegislature by generalThe law authorize cities

adopt their or forms ofand towns to or amend charters
waygovernment any is in within which not conflict

law,general provided orthat such charters amendments
approvalonly upon ofshall effective the thebecome

city or on avoters of each such town referendum.”
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paragraph with alterations ofThe first of article 39 deals
legislaturecity by legislature;or town the thethe charter of a

powers upon particularpower to confer additional aretains the
existing Sedgewickmunicipality be exercised under its charter.to

Dover, 193, 197, 490, (1982); Opin­City 122 444 492v. N.H. A.2dof
Justices, 42, 46, 697, (1972);112 288 seeion the N.H. A.2d 700of

Justices, 142, 145, 479,Opinion 111 A.2d 480also the N.H. 276of
(1971).

provisionA constitutional such as that in the second
39, maylegislature byparagraph whichof said article under “[t]he

general adoptlaw authorize cities and towns to or amend their
government any waycharters or in is not in conflictwhichforms of

law,”general self-executing opera­with is not and does not become
legislation settingtive until the enactment of out the method of

Const,exercising 1,powers. pt.such home-rule N.H.See art. 39
(emphasis 53,added); see 16 C.J.S. Constitutional at 159.Law §

recently (Supp. 1981) pro­This court has held that RSA ch. 49-B
statutory through mayvides the framework which townscities and

government, grantsamend their actual forms of and them the
power necessary carry changes.to out such Girard v. Town of
Allenstown, 268, 272-73, 488,121 (1981).N.H. 428 A.2d 491

interpretationThis is Representativeconsonant with what Bev-
erly Gage, co-sponsor (nowA. of House Bill No. 292 RSA ch. 49-B
(Supp. 1981)), purposes:stated were its intended

finally“It peopleenables the in all cities and towns to
exercise their rights grantedconstitutional under Article

adopt39 to their own governmentform of charter irre-
spective population.of the specifiesIt particu-a certain

processlar which must be followed for adoption,charter
amendment,revision or processwhich is in full control

of peoplethe at the local level which follows the
requirements of Article 39.”

Senate DepartmentExecutive Hearing,Committee April 10, 1979.
When article proposed39 was as a constitutional amendment at

9,the election,November 1966 guidethe voters’ followingsaid the
regardwith to the paragraphsecond of article provision39: “[T]his

will specialaffect acts[not] which do literally changenot the char-
ter or government.forms of ...” RSA (Supp.49-B:l 1981) states
specifically “purposethat the of chapterthis implementis to the
home powers grantedrule municipalitiesto by 39, partarticle
first, of the constitution of the state of Hampshire.”New
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Furthermore, recently held that:this court

1, in[pt. art. noprovision our Constitutionof 39]“[T]his
towns,suggests or otherway that the citiesprovides or

righthave the to exer-this State shouldsubdivisions of
Accordingly,authority. we holdlegislativesupremecise

only(Supp. 1979) towas intendedch. 49-Bthat RSA
statutory by the cities andframework whichprovide a

governmentmay of andamend their actual formtowns
necessary carryonly out suchgrants power tothe. . .

changes.”

Allenstown, 272-73, at 491121 N.H. at 428 A.2dv. TownGirard of
provisions of RSA ch. 49-Badded). turn to the(emphasis We now

background.lightanalyze in of this(Supp. 1981) them theand
powersprovides(Supp. 1981) that the home-ruleRSA 49-B:2

by Hampshire are to be exercisedgranted Constitutionthe New
governmentmunicipal inas utilizedthe five forms ofunder one of

government are:England These forms ofthe six states.New

meeting.“I. Board of selectmen-town
mayor-council.Mayor-board aldermen orII. of

council-city manager.CityIII.
manager .. .IV. Town council-town

offirst selectman-boardElected selectmen-townV. meet-
ing.”

government,municipalthe authorized forms ofLebanon has one of
is, “city council-city manager” charter.that a

39, 1,Constitution, by part hasThe virtue of articleState
granted legislature power municipalitiesthe to authorize tothe

gen-any wayin is not in conflict withtheir charters whichamend
powers inhome rule must be exercised accordanceeral law. These

(Supp. 1981). conferwith and :6 Home-rule statutesRSA 49-B:5
(Supp.power upon 49-B:5 IIsubstantial home-rule cities. RSA

provides twenty percent1981) specifically that of the voters in a
given municipality may petition a Ainitiate a to amend charter.
proposed municipal placedmust be theamendment to a charter on

comply (Supp.proponentsif with 49-B:5 and :6ballot the RSA
1981). plaintiffsThe record indicates that the followed this charter

procedure.amendment

cityNothing in the statute indicates that the council is
empowered keep petition itto an initiative off the ballot because

proposal or violates State laws.believes the is unconstitutional
Rather, municipalthe officers or charter committee must submit
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by attorneyopinion an to the of thisadmitted bar state“a written
proposed generalisamendment not in conflict with thethat the

IV(b) 1981).(Supp.the 49-B:5laws or constitution.” RSA The
complied every respectplaintiffs statute;in with the therefore

proposed charter amendment have totheir should been submitted
the voters.

city byproposed plaintiffsThe to the charter theamendment
part providing peti-inwas an amendment for a “citizen initiative”

by requiredtion which a number of voters would asubmit mea-
city passage rejection by citythe forsure to council or the council

Upon adopt measure, however,without toalteration. failure the
requiredthe council is to submit the measure as a “referendum” to

municipal adoptedelection,the atvoters the next ifto become law
rights city.powersifand it falls within the lawful and of the

argues processThe defendant that the of orinitiative refer­
municipality city council-cityendum cannot in aexist awith man­

ager government. disagree. Bindingform of We initiative does not
proceduresproperrun afoul of RSA 47ch. or RSA 44:3.When the

amending theyfollowed,for a case,charter are as were in this a
providingcharter for citizen initiative or referendum can exist in

municipality city council-city manager govern­a with a form of
long petitionment as as the initiative neither intointrudes matters

cityfor 47,reserved the council under RSA ch. nor contravenes
general instance,the laws or constitution. For the voters could not

by legal cityinitiative or referendum make in one what the crim­
illegalinal code makes in this State. “Home rule” does not mean

general applicationthat laws of couldbe sonullified.
proposed providingLikewise, if amendment,the charter for

implementation adopted,of citizen referendum,initiative and is
citythe voters could not utilize it to amend or alter the charter.

We reiterate that all charter alterations and amendments must be
adopted (Supp. 1981).in accordancewith RSA ch. 49-B

Accordingly, plaintiffs’ amendment,we hold that the charter
proposed (Supp.which inwas accordance with RSA 49-B:5and :6

may1981), placedbe on the ballot.

Remanded.


