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Glennon, Manchester,ofK.Kolinski and MartinAlexander J.
plaintiff.for the

P.A., (StevenGallagher, Concord J.& ofCallahan Gartrell
MeAuliffe), for the defendant.

Brock, prop-in the trialThe issue this case is whether courtJ.
allegingerly plaintiffs petition thethe that defendantdismissed

Association, improp-Hampshire Interscholastic Athletic Inc.New
eligibilityerly participate interscholastic athleticsdenied him to in

year.during the semester of the 1981-1982 schoolsecond
plaintiff petition supersedeasfiled a for writ of in this courtThe

1982,15, requesting Superiorthat the the Courton March order of
17,stayed pendingJ.) appeal. By(Goode, order dated Marchbe

1982, dismissing plaintiff’strialwe the court’s order thevacated
prior granting thepetition reinstated orders of that courtand

injunctiveplaintiff temporary relief. we conclude thatBecause
requisites process pro-inof due not observedfundamental were

matter,ceedings thatbefore the NHIAA in this we holdconducted
denying plaintiff’s eligibility and isits decision the was unlawful

therefore invalid.

by SupremeParaphrasing words used the United States
Court, hardly high wishingarguedit can be that students toschool
participate in interscholastic athletics shed all of their constitu-
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entrancewayrights Hampshire Interscho­to the Newtional at the
Dist.,Tinker v. Des Moines Schoollastic Athletic Association. See

503, Liga(1969); also Rivas Tenorio v. Atletica506 see393 U.S.
492, 1977) (holdingInteruniversitaria, (1st thatF.2d 494 Cir.554

governmen­intercollegiate constituteathletic association’s actions
1983).42purposes of the Constitution and U.S.C.tal action for §

recently requisiteonly that a “fundamental of duehave statedWe
meaningful inright at a time and aprocess to be heardis the

groundedright in themeaningful . . . The to be heard ismanner.
adjudicative rights inarewhenneed for confrontation [or facts]

753, 758,Co.,dispute.” 120 N.H. 423Appeal Portsmouth Trustof
603, (citations omitted).(1980)A.2d 606

mind, proceedHaving general principles in we to a sum-these
historypresent disputemary in and a ofthe facts involved theof
court,superior inproceedings the NHIAA and theheld before

may understood.application to this case be betterorder that their
senior,nineteen-year-oldDuffley, a hasplaintiff,The Robert

team atand is a member of the basketballbeen an honor student
attendingHigh portionTrinity After a ofin Manchester.School

year sophomore,the academic as athe first of 1978-1979semester
doctor,and, upon withdrew from schoolill orders of hishe became

year. plaintiff partici-school The did notfor the remainder of the
no academic credit for the time hepate in athletics and received

began yearyear. sophomore anew inin that He hiswas attendance
1979, participated in athletics.and thereafter schoolthe fall of

NHIAA,Trinity High is a member of the a cor-Because School
administers,sponsors, supervises ofporation and the conductthat

public privatecompetition for most andinterscholastic athletic
Desmarais,Hampshire, principal, antic-in its Donaldschools New

so, concerningcorrectly question plaintiff’sipated, that a theand
duringeligibility participate in athletics histo interscholastic

1981-1982,year,senior would arise.
they pertinentare toby-laws, extent thatto thedefendant’sThe

us, provide:beforethe case

II, 12.Section“Article
Principal have theeligibility shallany question aofOn

Secretary ruling. Allright aask the Executiveto for
Principal of therequests themust come fromsuch

school.

II, RuleSection 4: SemesterArticle
competition (whether the stu-eligible(a) pupil is forNo
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morenot) athleticscompetes in interscholasticordent
days(1461 365 xeight or(8) semestersconsecutivethan

eighth grade.1) beyond theplus4
reg-open with thebe considered to(b) shallA semester

dayopening oftheopening classes onfor theular hour
daystwenty (20)any pupil who hasandthe semester of

having inas beenmembership shall be considered
that semester.attendance

EligibilityII, Rules.fromArticle Section 6: Deviations
Eligibility shallRulesAny NHIAAfrom thedeviation

Eligibilityonly Commit-consent of thebe made with the
Asso-AthleticHampshireNew Interscholastictee of the

consideringCommittee,Eligibility devia-inciation. The
followingrules,present thefrom shall considertions

determining allowin whether or not to the same:criteria

merits of the individual case.1. The
granting deviation from theor not of the2. Whether the

purposes thethe ofrule would be inconsistent with
rule.

individual caused or con-3. or not the concernedWhether
resultto cause existence the whichtributed the factorsof”ineligibility.in

(Emphasis added.)

By 13,May 1981,letter dated principal, relying uponthe the
provisions II, 12,of Article requestedSection rulinga from the

secretaryexecutive of the plaintiff grantedNHIAA thethat be
eligibilityathletic year.for his request,senior In his principalthe

II,referred to Article Section 4: response,semester rule. In the
secretaryexecutive indicated that additional information was

anyneeded before decision could be rendered in Specifi-the case.
cally, requestedhe plaintiffs gradesthe attendingwhile Trinity

School,High out,that a form be filled and “the exact termination
date Trinity during the year.” (Emphasis1978-1979 schoolfrom
added.) requestsThese complied June,were inwith July 9,onand
1981, the secretaryexecutive principalnotified the that “[he]

respectfully requestwould giventhat the bestudent one additional
semester eligibility.of athletic opinionThis is supported by both
the school and youmedical evidence have to us.”forwarded
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eligibility forgiven offor denialadded.) reason was(Emphasis No
requested semester.secondthe

secretary’s to thedecisionappealed the executiveprincipalThe
by With-Committee, defendant’s rules.provided theEligibility as

18,Augustappeal onthehearing, deniedthe committeeaout
1981, stating in its minutes:

September-schoolatwas in attendance“This student
. . . Afterhe withdrew.which time30 atNovember

correspond-indicatedwhichfacts submittedreview of
principle itfather, andmedical doctor [sic]fromence

wasdeny of fact studentappeal on basistowas Voted
duringupon illnessbasedgranted additional semester

year.”school1978-1979

added.)(Emphasis
council,executiveNext, appealed to the NHIAAprincipalthe

1981,10,meeting Augustonthe matter at itsconsideredwhich
represent plaintiff’sbeing present thetoprincipal alonewith the

meeting state:of thisposition. The minutes

Duffley Trinity HighRobert“ELIGIBILITY CASE ofof
School

Trinity High ap-Principal SchoolofDesmaraisDon
Director and thepealed of the Executivedecisions

Duffley a stu-eligibility that RobertcommitteeNHIAA
illness,due to bea semester schooldent who lost of

justeligibility not oneyear athletic andgranted a offull
Desmarais made available to theMr.additional semester.

requested sup-athe case andthe records ofallCouncil
acceptappeal. to theport A motion was madeof his

givenquestion aappeal the in be fulland that student
bypassyear eligibility. to a 4-6The motion failedof

vote.”

21, 1981,August principaladded.) By the(Emphasis letter dated
advised, appealexplanation, that the was denied.withoutwas

alongTrinity High principal all beenhadthe SchoolBecause
eligibilityof athletic for therequesting semesterstwo additional

for, and hadnot received academic creditplaintiff he hadbecause
lost, school, of thestated in the minutesof not one astwo semesters

illness,meeting, plaintiffto the understand-council’s dueexecutive
concerningably sought legal that the defendant’sthe effectadvice

legalmisunderstanding might histhe have onapparent of facts
requestedrights. plaintiff that aSeptember, counsel for theIn
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hearing granted recon-his that the councilto client andbefurther

requireAugust 10, thatits rulesdecision. Because1981itssider
mayonly principals the studentschools—notof member himself—

eligibility questions NHIAA,pursue theit not untilbefore the was
putrehearingrequestedpersonallyprincipal that the matter wasa

agenda 17,1981.considerationon Decembercouncil’s foron the
attorneys, princi-plaintiff’sdate, father, his theandthat theOn

presentpresent.pal “addi-was to someThe latter allowedwere
Attorneyinformation,” the counciladdressedand Kalinskitional
rights, pointconcerning plaintiff’s the council wentat whichthe
twenty-five reappeared,minutes, andforinto executive session

grant rehearing.unanimously however,council,a Thetovoted
byappeal,immediately 12 reasonsa vote of to 1. Nothedenied

given.were
supe-plaintiff petition1981,29, a in thethe filedDecemberOn

injunctive plaintiffseeking equitablecourt, Theand relief.rior
process rightsalleged, alia, theof underinter violation his due

Constitution, and thatof the United Statesfourteenth amendment
arrivingcapriciouslyarbitrarily in atacted andthe defendant had

decision, unlawful.which was unreasonable andits
hearing Januaryevidentiary 1982,25, theonan heldAfter

enjoinedJ.) temporarily(Wyman,Superior the NHIAACourt
right par-enforcing denying plaintiff tothe thefrom its decision

duringticipate the semester ofin athletics secondinterscholastic
hearingyear, pending on merits. Onschool a thethe 1981-1982

earlyFebruary 11, 1982, a motion for hear-the defendant filed an
hearingplaintiff objected.ing merits, A on theon the to which the

Monday, spite8, 1982, theand in ofwas held on Marchmotion
interrogatoriesrepresentations previouslyplaintiff’s thatcounsel’s

discovery incomplete,wereon the defendant and other stillserved
granted(Goode,J.) the ordereddefendant’s motion andthe Court

hearing 12,on merits be held Marchthat a the on 1982.
hearing merits,on thethe eve of the the defendant furnishedOn

interrogatories pro-plaintiff tothe with answers most of the
interrogatories,specificpounded responseit. to the defend-to In

through secretary,ant, its revealed for the first timeexecutive
eligibil-plaintiffreason denied the second-semesterthat the it had

disturbingity aboutwas that it “entertained serious and doubts
supposed justification withdrawal,” andthe for Robert’smedical

suspected than cold in“that suffered little more a severeRobert
reluctantly,1978,” “deferred, [the doctor’s]and that to statedit

grantingopinions” ofmedical in even one additional semester
eligibility.

addition, for time that itsIn the defendant the first declared
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granting plaintiff eligibilitydecision one additional semester of
solely (Articlerather than two was made under its deviation rule

6) paragraph (b)II, Section without reference to of its semester
(Article 4). providesII,rule Section The deviation rule that the

Eligibility anyCommittee of the NHIAA shall consent to deviation
eligibility consideringfrom the NHIAA rules after the merits of

case,the individual whether the deviation would be inconsistent
purposes rule,with the of the and whether the individual con-

ineligibility. (Article 6.)II,cerned contributed to his Section In
response interrogatory inquiringto the whether the NHIAA con-

(b) anyprovidesrule,sidered Section 4 of its semester which that
pupil twenty days membershipwho has more than of shall be con-

having reachingsemester,sidered as been in attendance that in its
responded: (b) applicabledecision, the defendant “Section 4 is in

cases,transfer which is not believed to be an issue here.”
undoubtedly concerningNumerous other issues could be raised

proceedings matter,the conduct of in this both before the NHIAA
superior plaintiffscourt,and the if this court were to allow the

appeal proceedon the merits of the case to in due course. aSuch
unnecessary disputecourse is we arebecause able to determine the

parties presentlybetween the on the record and on an issue before
us.

plaintiff rights processThe claims that his constitutional to due
by procedures employed bywere violated the administrative the

argues plain-defendant, hand,NHIAA. The on the other that the
process legally pro-tiff is not entitled to due because he has “no

right play anytected that, event,to basketball” and in “[T]his
young process.”man has had a full measure of due

successfullyIt is well-settled inthat order for one to assert
safeguards procedural process,that he is entitled to the of due he

(1) government (2) protectedaction,must establish: State or and a
liberty propertyor Eldridge, 319,interest. See Mathews v. 424 U.S.

(1976); State,332 347, 351-52,see also Wheeler v. 115 N.H. 341
(1975).777,A.2d 781

argued strenuouslyThe defendant has not that its adminis­
pub­tration of the conduct of interscholastic athletic activities for

private throughout Hampshirelic and schools New is not State or
governmental meaningaction within the of the fourteenth

processamendment Constitution,to the United States or of the due
Const,Hampshire pt.clause of the New 1,Constitution. N.H. art.

Indeed,15. our canvass of the cases which have considered this
majorityissue indicates that a substantial of courts have held that
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or similarinterscholastic athletic associationsofthe activities
governmental action. Haas v.organizations State orconstitute

515, 520,Corp., 289Community 259 Ind.SchoolBendSouth
495, Liga(1972); Tenorio v. Atletica Interuni­498 see RivasN.E.2d

494; Highversitaria, Activ­at Barnhorst v. Mo. State Sch.554 F.2d
449,Ass’n, (W.D. 1980). We hold thatSupp. Mo.ities 504 F. 457

administering, regulat­sponsoring,inthe activities of the NHIAA
Hampshireing in Newsupervising interscholastic athleticsand

meaning processthe of the dueconstitute State action within
constitution.and our Stateclause of the United States Constitution

libertyplaintiffTurning the has ato a consideration of whether
athletics, weproperty participatingin in interscholasticor interest

by statingsimply disposed that thebe ofnote that this issue cannot
right participate inplaintiff tohas no fundamental constitutional

LigaTenorio v. Atletica Interu­interscholastic athletics. RivasCf.
niversitaria, at554 F.2d 497.

interests, course, by“Property of are not created the
Rather, they and their dimen-Constitution. are created

understandingsby existing rules orsions are defined
independent source such as state lawthat stem from an

understandings that secure certain benefitsrules —or
supportand that claims of entitlement to those benefits.”

Roth, 564, (1972).Regents Thev. 408 577 UnitedBoard U.S.of
recentlySupreme Court has also stated:States

property, emphasized,“The hallmark of the Court has
law,groundedis an entitlement in stateindividual

except thatwhich cannot be removed ‘for cause.’ Once
found, types protectedcharacteristic is the of interests as

not,and, intangible,‘property’ are varied as often as
relating ‘to the whole of and economicdomain social

”fact.’

Co., 1148,Logan (1982) (ci-v. Zimmerman Brush 102 S.Ct. 1158
omitted.)tations

Thus, question personin this is: thethe to be answered case Does
seeking procedural processthe benefits of due under the four-

orteenth amendment to the States Constitution under theUnited
CONST,Constitution, 1,process pt.due of ourclause State N.H. art.

15, highprotected property participatingin inhave a interest
making determination,competition? relyschool athletic In this we

only statutory concerningupon regulatory pronouncementsnot and
process,the role of inathletics our educational but also a common

benefits, economic,recognitionsense of the both educational and
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partici-highfrequently school students whoaccrue to thosethat
competition.pate athleticin interscholastic

by departmentRegulations promulgated educationthe ofState
including“Pupil athletics,activities, should be consid-state that:

part and Recom-a of the curriculum.” Minimum Standardsered
Hampshire High Schools, 9-12,GradesPractices For Newmended

Hampshire Department Education, Concord,of NewNew State
p.Hampshire (effective September, 1963), addition,In anat 18.

goal . establish the stateitself is “. . toannounced of the NHIAA
integral program,”partprogram entire schoolas an of theathletic

organizationbeing “thatthose who founded theit the view of
properlyathletics, from the state view-directed and administered

pro-point, unique to make to the educationalhave a contribution
gram N.H.I.A.A., 1976-77, 23rd Edi-of the school.”Handbook of:

(emphasis added).p. 189:l-a,tion, at also RSA 189:16. See

apparent athletics are consideredthat interscholasticIt is
processintegral important inelement of the educationalan and

right participateHampshire. in them atthat the toIt followsNew
Recognizingprivilege. this, and thethat of a mereleast rises above

collegeability and further histo attendthat a student’sstark fact
abilitymany hinge uponmay, instances, his athleticineducation

rightscholarships, of a student towe hold that theand athletic
participate entitled to theis one that isin interscholastic athletics

pt.processprotections procedural 1, art. 15 of ourdue underof
Supp.Hamilton,Contra, 497 F.Williams v.State Constitution.

1980).(D.N.H.641,645

proce­Having plaintiff is entitled toconcluded that the
process proceedings NHIAA,in before the we next con­dural due
procedures “[t]heirthatare due. This court has statedsider what

conflictingbalancingdepends upon ina of the interestsform
safeguards weighedproceduralfor iswhich the individual’s need

against governmental summaryinterest in or informal action.”the
781;352,State, at 341 A.2d at see also Gold­Wheelerv. 115 N.H.

(1970). proce­berg Kelly, 254, The minimumv. 397 262-63U.S.
required in the context of this case are: notice and andures

opportunity Armstrong Manso,to 545,be heard. v. 380 U.S. 551-52
(1965). requirements process varycourse,Of the of due with the

particular Kelleycircumstances and case,interests ininvolved a v.
Metropolitan County Supp.Nashville, Etc.,Bd. Ed. 293 F.of of

(M.D. 1968),485, reasonably argued492 Tenn. but it cannot be
adopt requiredthat the NHIAA must and follow the formal rules

judicial proceeding.in a
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requir­principalcase, reason fortheof thisIn the context
uponprocessing procedural factsthat theto make suredue is

denying plaintiff additionalin the anreliedwhich the NHIAA
correctlyeligibility at, andarrivedwerebasketballsemester of

here,Where, theasreasonable.otherwiseits decision wasthat
hearing nature, the trialnovo in andis not dein the trial court

of thefor thoseof factitssubstitute conclusionscourt cannot
employedprocedures for mean­a basisNHIAA, must furnishthe

judicialingful review.
requires,processtherefore,case, in addition todueIn this

hearing,requirements that thenotice andofthe traditional
findingsreferringspecifically of factits maketo rulesNHIAA

supportingproperlyupon it, Seeits decision.evidence beforebased
State, 352, A.2dat 341 at 781.v. 115N.H.Wheeler

pro­rightsconcluding plaintiffs towe that theas doIn
process matter, we need notin thiswere violatedcedural due

proceedings is suffi­NHIAA. Itbefore thefurther examine the
pro­throughout pro-formaapparentlythesecient to observe that

gaveceedings no forreasons itsfound no facts andthe defendant
eligibilitydenying plaintiff participate in interscho­the todecision

during schoolsemester of the 1981-1982lastic athletics the second
year.

July 9, 1981,NHIAA, in letter ofIn view of the fact that the its
presentedexpressed approval inhad its of the medical evidence

plaintiffs requestsupport for semesters ofof the two additional
eligibility, proceedingsand the minutes of the NHIAAthat

eligibilitystrongly suggested that the defendant had denied for
interpretation ofof the semester rule theone semester under its

bylaws, ground plaintiff4(b),II, Sec. on the that theNHIAA Art.
Trinitymembership” (presumably attendance”) athad been “in “in

High duringdays 1978,for Fall it isSchool more than 20 the of
plaintiffsurprisingnot the denial was basedthat the believed that

on that reason. It was not until he received the defendant’s
“hearinginterrogatories day onanswers to the on the before the

superiorin the it wasthe merits” court that he learned that the
position 4(b) applyII, to hisNHIAA’s that Article Section did not

theycase, theand that reason had denied him second semester
eligibility theywas did not believe the medical evidence hethat

support request.had in hisoffered of
superior dispositionThis is court formatter remanded to the

opinion.consistent with this

Remanded.
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opinion;Batchelder, J., dissented; Bo'is, J., dissented without
the others concurred.

dissenting: majority, recognizingBatchelder, J., The that the
conduct of the affairs of action,”the NHIAA constitutes “state

step preparedtakes a further which I am not to take at this time.
constitutionally protected property partici-It attaches a interest to

pate programs. possibilityin school athletic The of athletic scho-
larships Pennsylvania court,does not alter such an interest. The
facing presenteda here,similar situation as canvassed the law and

overwhelming majority rejectedfound that “an [cases]of the have
participation property right.”the notion that in athletics is a

Ass’n,Adamek v. 1206,Pa. Interscholastic Athletic 426 A.2d 1207
(Pa. 1981);Commw. Ct. Earlier,see also cases cited in id. n.l.

questionanother court addressed a similar and set forth a ration-
expresses possible consequencesale that the of the action which

today.the court takes
myriad“The activities which combine to form that edu-

processcational cannot be dissected to create hundreds
separate property rights, cognizableof each under the

particularOtherwise,Constitution. class,removal from a
anyteam,dismissal from an athletic a club or extracur-

activity, requirericular would each ultimate satisfaction
procedural process.”of due

Valley Supp.Dallan v. District,Cumberland 358,School 391 F.
(M.D. 1975).361 Pa.


