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preparations. hand,the other thelast-minute Onence and other
anythingprepare new for thenotthat Dr. Bricker didcourt felt

compensated time,for travel whichto betrial and wantedsecond
sought compensationapproved. addition, forIn hethe court never

Library researchingspent Schooltime at the Dartmouth Medical
drugs byhallucinogenic prosecutrixused thethe effects of certain

counsel, who hired him. Becausehadin to educate defenseorder
any extraordinaryrequire circum-findus tothe record does not

upholdstances, court.we the
recognize propercourse, ofthat defense somewe theOf

experts,requiremay without whosethe retention ofcasescriminal
may improperlyto have beenhelda conviction beservices

by judgeskept inter­trial inbe in mind ourobtained. This must
“extraordinaryphrasepreting A constitution­circumstances.”the

flexibility allowingally may require appropriate in rea­trialfair
sonablefees.

concerning hearsayby andthe thedefendantOther issues raised
mayjudge’s jury recur, we neednot so not addressinstructions

them.

new trial.Remanded for

participateBrock, JJ., innot sit on or No.didBatchelder and
regarding expert fees; allwitness otherwise concurred.81-051

Grafton
No. 81-177

AssociationWaterville Estates

v.

CamptonTown of

9, 1982June



507

Moulton, Smith, Vaughan,Samaha & of (StephenLittleton U
Sama,ha on the brief orally), plaintiff.and for the

P.A., HamptonSanders and McDermott (Edwardof J. McDer
orally),mott on the brief and for the defendant.

Crean, Concord, byDaniel D. of orally,brief and for New
Hampshire Municipal Association, as amicus curiae.

BoiS, J. The appealsdefendant town Superiorfrom a Cour
{Johnson, J.) decision plaintiffsto abate the real estate taxes foi
1979. We affirm.

plaintiff, nonprofitThe a association,homeowners’ was estab
by developerlished Estates,the of Waterville a condominiurr

development Campton.in It consists of all of the owners in Water-
ville Estates and holds parcels estate,title to several of real knowr
as property,the common in the defendant parcelstown. These

subjectwhich are the of the dispute,immediate contain variou:
facilities,recreational including community center,a an indooi

swimming pool, lift,a ski lodge,a ski buildings.and other Bj
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Prop-Estates Revisedentitled “Watervilleof a declarationvirtue
Covenants,”Restrictions, which was recordederty andEasements

Estates, theeach owner in condo-by developer of Watervillethe
right, equitableof andevelopment has in the natureaminium

addition,servitude, property. In each owner’sthe commonto use
... as definedexclusive easementexpressly includesdeed “[a]n

declaration,” entitling the owner to use thein theand described
providesthe that theWhile declarationproperty.common

remainrights the land . . . and shallrun with“shallhomeowners’
legal period,” for the revoca-it allowsthe maximumin effect for

of therights of two-thirdsupon an affirmative votesuchtion of
plaintiffs members.

1979, propertythe common fortown assessedIn the defendant
disputed$76,000. plaintiff theof Thepurposes at a valuationtax

superiorbrought in for an abate-petitiona courtandvaluation
rights effectively restrictedthat the homeowners’It claimedment.

thereforeproperty and that the real estatecommonthe use of the
agreedpurposes. The trial court witha forhave value taxdid not
valuation toof the assessedplaintiff ordered an abatementthe and

appeal.then initiated thisdefendant$100. The
sufficiencythe of thespecific of the abatement andamountThe

only questionappeal. whichThein issue on thisevidence are not
erred in treat-the trial courtraises is whetherthe defendant town

readilyrights defendanting as easements. Thethe homeowners’
property is diminished tomarket value of realthat the fairadmits

Seeproperty with easements.is encumberedthe extent that such
383, 249,387, (1939).Swain, It10 A.2d 25290 N.H.v.Gowen

rights,however, were revoca-argues, whichthat the homeowners’
homeowners, wereof theof two-thirdsupon an affirmative voteble
found, ratherbuttrial courtappurtenant, as thenot easements

oflicenses, the fair market valuegenerally notwhich do diminish
real estate.

realtynonpossessory inAn is a interest whicheasement
only by conveyance, impli­prescription,can be created written or

Property 450, 457, 467,cation. Restatement of the Law of §§
2953,474, 2901, 2923, (1944). appurtenantat 2972 An easement is

parcelestablished for the benefit of the owner of a dominant of
enjoymentland and that to orentitles landowner a limited use of

Knowles, 244, 247,parcel. Burckythe servient v. 120 N.H. 413
PropertyPowell, 405,585, (1980);A.2d 587 R. Real at 34-83 §

(1981). appurtenant-9 -20to and to The easement runs with34-19
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the land Burcky Knowles,and is inheritable. See v. 120 N.H. at
247, 587; Duchesnaye Silva,413 A.2d at 728, 734,v. 118 N.H. 394

59, (1978). AlthoughA.2d may62 byit be released or abandoned
estate, Powell,the owner of the 421,dominant supra3 R. at 34-§

237, appurtenantthe easement is not terminable at the will of the
Prop-owner of the servient estate. Restatement of the Law of

erty 450, (1944).at 2901§

license, hand,A on imperma­the other is a transient or
nent interest which does not constitute an “interest in land.” See

505,Laffee, (1866); Thompson,Houston v. 46 N.H. 2507 G. Real
Property 316, Tiffany,(1980);at 17 3 H. The Law of Real§
Property 829, (3d 1939).at 401 & n.2 ed.§ But see Restatement

Property c.,of the Law of 512 (1944).& comment at§ 3115-16
may orallyIt be merelycreated personal privi­and is a revocable

lege performto an property.act on another individual’s Blais­See
Railroad, 483,dell Powell,v. 51 N.H. (1871);484-85 supra3 R. §

428, 34-293; Thompson, 316,at 2 supra such,G. at 17. As it ter­§
minates when the attempts assign rights,licensee to his see Cowles

Kidder, 364,v. 24 Powell,(1852); 428,N.H. 379 supra3 R. at§
-297,34-296 to or when conveysthe licensor dies or the servient

Parker,estate. 598, 600,See Hallett v. 433,68 N.H. 39 A. 435
(1896); Powell, 428,3 R. supra at 34-295 to -296.§

case,In this rightsthe homeowners’ ephem-were more than an
interest; theyeral severely burdened the prop-use of the common

erty. Although rightsthe uponwere revocable a two-thirds affirm-
homeowners,ative vote of the and therefore did not fall within the

strict easements,definition theyof appurte-resembled easements
innant respects. First,numerous they were established in written

permittedinstruments and a limited use of the property.common
Next, they were created to serve the residents of Waterville
Estates —the owners of the parcels.dominant addition, subjectIn

provisionsto the revocation,for rightsthe were intended to run
with the land and would terminate uponneither the death of the
grantor uponnor conveyancethe of the servient estates.

provisions revocation, moreover,The for allowed for termi­
only upon homeowners,nation a two-thirds vote of the who were

rights. provisions essentiallyalso the holders of per­the Thus the
the rightsmitted owners of the dominant estate to release their

and, previously mentioned, procedureas commonlythis is a
accepted terminatingmeans for an easement. Given these circum­
stances, especially high percentagethe of owners needed to release

estate,the restrictions on the servient we hold that the interest in
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sufficiently justifyis akin to an so as tothe common area easement
plaintiffsthe the taxes for 1979.abatement of

Affirmed.

Batchelder, J., sit;not others concurred.did the
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