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intensive” meaningwithin the of D(l) (A)article V of the Meredith
Zoning Accordingly,Ordinance. because the zoningdecision of the
board, and that of upholding it,the trial court in uponwere based

law,an error of February 12,the 1981,decree of is vacated and the
case is remanded to the trial dispositioncourt for consistent with

opinion.this

Reversed and remanded.

Batchelder, J., sit; Douglas, J.,did not dissented; the others
concurred.

Douglas, J., dissenting. Because I cannot conclude that the zon-
ing board determiningerred in compatiblethe use to be as a non-
intensive “outdoor facility,”recreational respectfullyI dissent.
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Winer, Lynch Pillsbury, (Robert Pillsburyof& Nashua on theW.
orally), plaintiff.brief and for the

McLane, Graf, P.A.,Raulerson & Middleton of Manchester
brief,LymanR. and on andMuirhead Daniel F. the Mr.{James

orally),Muirhead for the defendant.

by juryKing, in theplaintiff appealed a trialafterTheC.J.
a verdict atJ.). plaintiff was awardedSuperior {Flynn, TheCourt

calculating thetrial, inargues were madebut that certain errors
part remand.monetary part, in andin reverseWe affirmaward.
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plaintiff, broughtLipski, againstThe Mathew A. four actions
defendant, Polonsky. soughtthe repaymentArnold The first action
loan, by promissory notes, plaintiffof a evidenced four from the to

$60,000.the in andefendant amount of The second claim was
alleged buyfounded on the defendant’s failure to and sell certain

plaintiff’s damagesstocks for the account theand sustained as a
result of such failure. The third cause of action involved 4500
shares of tostock loaned the defendant in fourth of1969. The cause
action, forasserted the first time at trial and ruled inadmissible
by judge, by plaintiffthe trial aconcerned loan obtained the from

Savings Februarythe BankLittleton in 1973.
1969,August 1969, plaintiffBetween and November the lent the

$60,000 exchange promissory payabledefendant in for four notes
anyon 1973,demand. The notes did not Inrecite interest. the

plaintiff repayment.demanded At trial the defendant admitted
liability, judgment againsttheand trial court entered him. The
trial court concluded that interest would accrue from the date of

plaintiffdemand. The seeks interest from the date the loan was
made.

RSA 382-A-.3-122 states that interest on a demand note
accrues from the of 382-A:3-122(4)(a)date demand. RSA (Supp.
1981). Hampshire recognized principleNew this even before the
adoption of the Uniform Commercial Code. See Kendall v. Brown­
son, 186, J.,(Doe,(1866) dissenting);47 N.H. Rowe,199 Peirce 1v.

179, 524:1-a;(1818);N.H. 182 RSA Avery,v. 120 N.H.cf. Griffin
783, 787, 175, (1980).424 A.2d plaintiff attempted177 The has to
distinguish the notes in the contemplatedinstant case from those
in the Uniform Commercial Code and the case law. We cannot
agree any Accordingly,that there is distinction. we affirm the
trial court’s decision that interest would accrue from the ofdate
demand.

plaintiff’s argumentsThe next onfocus the second and third
involvingcauses of action plaintiffcertain stock the lent to the

1969, plaintiffIndefendant. the lent the defendant 4500 shares of
instock Brilund Mines. The defendant ofretained some this stock

remainingand sold the purchase1200 shares in order to other
stock which the defendant used as acollateral for loan on his farm-
ing nothingbusiness. There is in the record to indicate that the

rightdefendant did not a Throughouthave sellto this stock. the
period 1973,from 1969 to participatedthe pur-defendant in the
chase and sale of certain stocks for his own account and for ofthat

plaintiff.the
1973, plaintiffIn June of the demanded the return of his 4500
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$60,000repayment of the loan. Between 1973andshares of stock
lawsuit, returned 1000the defendantinitiation of theand the

plaintiff an additionalto the and tenderedshares of Brilund stock
1975,stock, plaintiff refused. In thewhich the2300 shares of the

stock,shares of Brilundthe same 2300defendant retendered
pur-beentogether $31,843.38 other stock which hadwith worth of

Althoughproceeds of of the 1200 shares.from the the salechased
shares, accepthe refused toplaintiff accepted initial 1000the the

or the other stock ten-shares of Brilund stockthe additional 2300
byto him the defendant.dered

partial tenderwas at most aplaintiff claims that the tenderThe
$60,000 repayment of the loan. Wetheit did not includebecause
$60,000 stock weredisagree. and the loan ofthe loan ofBecause

transactions, repaidwas not doesseparate the fact that the loan
that the defendant’sof the We concludenot affect the tender stock.

preparedhe was tothe stock was sufficient becausetender of
possessed and otherMines stock he stillreturn all of the Brilund

representing the sale of the addi-an amount received forstock
tional 1200 shares of Brilund Mines.

monetarily equiv­It is whether the tender offer wasunclear
original jury concluded that the cashalent to the 4500 shares. The

highertime of trial was than thevalue of the 1200 shares at the
defendant, and,by consequently,of stock tendered thevalue the

higher paid.the trial court ordered the sum The value as deter­
trial, however, sufficiencynotmined at does affect the of the

proffered.tender at the time the tender was Because the tender of
adequate, plaintiffstock iswas the not entitled to interest from the

present.date of tender to the

plaintiffThe is entitled to the dividends on the stock ten­
tender,updered. He received the dividends until the date of and

prevent continuingwe cannot find a toreason him from to receive
Company,Kellythe dividends after that date. See v. Greer Steel

786, (6th 1962) (per curiam) (owner309 F.2d 787 Cir. of stock
dividends); 382-A:3-604(l).entitled to RSAcf.

plaintiff spentThe believes that the defendant less on the
purchase of the of thenew stock than he received from sale 1200

plaintiff argues erroneouslyshares. The the trial courtalso that
requestdenied his for interest on the difference betweenaccrued

bought replacespent on to thethe amount the defendant stock
1200 shares of defendantBrilund Mines and the amount the

however,plaintiff,for didreceived the Brilund shares. The not
deficiency payment anydemand beforethe at time trial. There-
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fore, provisions 524:1-a,under the of RSA he can collect interest on
onlythis sum from the date of Avery,the writ. See v. 120Griffin

787,N.H. 424at A.2d at 177.

plaintiffs argumentThe final is that improp­the trial court
erly request accountingdenied his for an proceedsof the of the
loan Savingsfrom the Littleton requestBank. The first for an
accounting, deficiencyand the first claim a repayment,of in how­
ever, presented duringwere plaintiffs openingthe statement at
trial. The trial requestscourt beyondconcluded that the were the
scope pleadings,the agree.of and we

part;in reversedAffirmed
part;in remanded.

Brock, J., sit;did not the others concurred.
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