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Smith, attorney general (Michael Pignatelli,A.Gregory H.
attorney general, orally), theon the brief and for State.assistant

P.A., (David Hess on the briefNixon of Manchester W.Brown &
orally),and for the defendant.

findingBois, juryappeals himThe defendant from a verdictJ.
guilty He focuses his chal-of criminal restraint under RSA 633:2.

allegedly preju-lenge permiton trial court’s decision to certainthe
questions by prosecution.and the We affirm hisdicial statements

conviction.
27, 1979, twenty-two-evening July complainant,thethe ofOn

Baron, hitchhikingyear-old to Merri-Brenda was from Nashua
Dustin, Croto,defendant, compan-mack. The and Donald aFrank

his, givepassing by pickup stoppedwere in a truck and toion of
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bytruck, thewhich was driventheBaron enteredride. Missher a

defendant, men.the twoand sat between
outset,that, the men of hershe toldat thetestifiedBaronMiss

lightsget Restau-near McDonald’strafficout at theintention to
men werethat bothtestifiedShe furtherin Merrimack.rant

requestsrepeateddespitedrinking ferventthat, andherbeer and
acknowledged made,pleas, the menhadshedefendantwhich the

location.at the desiredout of the truckto let herrefused
testimony,According that the mensaidCrototo Miss Baron’s

point,partygoing At thatin Manchester.her to ato takewere
crying.beganfrightened testifiedSheandBaron becameMiss

up rapegoingthought her.orto beat herthe men werethat she
grabbed gearshiftmoving, lever andtheshewasthe vehicleWhile

awaypushedpark.placeattempted andherit in The defendantto
quiet.”angrily: “Keepallegedly thenMiss Baronhertold Croto

passengeropenattempted jump ofthe sidewindow onout of theto
franticallyscreaminghung window, forout theShethe vehicle.

byhelp, two witnesses. She testifiedat leastor heardand was seen
Approx-punchedpulled her in the mouth.andher backthat Croto

lightspassingimately near McDon-the trafficfive minutes after
stoppedMerrimack, the truckthe defendantinald’s Restaurant

out.and let MissBaron
surprisingly, version of these events differedthe defendant’sNot

dramatically that he wasaccount. He testifiedfrom Miss Baron’s
lights in Mer-the traffic near McDonald’sRestaurantunaware of

although maythat, have stated her desireand Miss Baronrimack
get vehicle, Henot hear these statements.to out of the he did

possiblestopped after hethe truck as soon asclaimed that he
getrequest to out.heard MissBaron’s

objected prosecutor made,to remarks which theDefense counsel
closing arguments, regardingopening Baron’s fearMissin andhis

being raped during addition, defense counselthe incident. Inof
concerningobjected prosecutor’s questions Miss Baron’stheto

Judge (Cann,during question.in The Trialthe eventsmental state
objectionsJ.) noted,and, the wasas defendantoverruled these

of RSA On thisin violation 633:2.convicted of criminal restraint
arguesappeal, to Miss Baron’sthat the referencesthe defendant

bodily injury were irrelevant andfear of sexual molestation and
unduly prejudicial, erred inthe trial court thereforeand that
permitting these remarks.

any wayif inEvidence is relevant it tends to establish a
consequenceproposition Ebelt,which of in anis action. State v. 121
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143, 144, 29, (1981); Woodard,N.H. 427 A.2d 30 see State v. 121
970, 975, 273, (1981).A.2dN.H. 437 275

(Criminal Restraint) provides personRSA 633:2 that “[a]
guilty felony knowinglyof a class B ifis he confines another

unlawfully exposingin bodilycircumstances him to risk of serious
injury.” phrase bodilyWe injury”have held that the “serious

anguish psychological injuries.includes mental and State v. Good­
win, 862, 868, 1234,118 N.H. (1978).395 A.2d 1237-38 In this
case, disputed regardingthe evidence and statements the com­
plainant’s rape bodily injury suggestedfear of mightand that she

psychological injuriessuffer aas result of the incident. The evi­
was provedence therefore relevant itbecause tended to an element
offense; namely,of the exposingthat circumstances existed Miss

bodily injury,”Baron to a risk of “serious as defined above.

determiningIn admissibilitythe of evidence which is rele­
unobjectionable,vant and otherwise the trial court should balance

potential prejudice againstthe of the probativeevidence its value.
Baker, 773, 775, 171,v.State 120 N.H. (1980).424 A.2d 172 In the
controversy, disputedinstant the complainant’sremarks about the
rape bodily injury,fear of although relevant,and were not essen­

prosecution’stial to the case. The offense of criminal restraint did
require proofnot complainant’sof mind,the state of and other less

inflammatory showingevidence existed that Miss Baron was
exposed to bodilya “risk of injury.”serious reasons,For these we
find maythat the trial court ill-advisedlyhave acted permittingin

disputed regardingthe remarks complainant’sthe apprehensions.
Nonetheless, we hold that the challengedadmission of the state-

ments did not because,constitute reversible error in the absence of
statements,such jurythe would have still reached the same sub-

stantive conveyedconclusions byas were the inadmissible
remarks. The record contains abundant admissible evidence which

any jurorwould have lead reasonable to complain-believe that the
beingant was fearful rapedof byand beaten the defendant and

complainantCroto. The testified that the defendant stoprefused to
despitethe truck requests byat least six that,her. She stated dur-

ing question,the events in yelledthe defendant spokeat her and to
nastyher in a tone of voice. The defendant admitted that the com-

plainant may have something“said gettingabout out” of the truck.
He also admitted that cryingMiss Baron hysterically,was that she

jumptried to movingout of the occasions,truck on two and that
she told him that she onlywas explanationscared. His for her
behavior crazy.was that she was explanation, however,This was

supported by anynot other evidence.
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mentioned, testified that she saw Misspreviously witnessoneAs
truck, loudlyscreaming forhanging thethe window ofBaron from

complainantsawthat she thehelp. The witness statedsame
incident,alleged wasimmediately and that Miss Barontheafter

fiercely.”nervous, crying witness“very panicky . . Another. and
in a loud screamwas her home she heardwhile shetestified that

complainant, who wassubsequently themet withthat sheand
stayedreally hysterical.” testified that she“crying, She further

the and thattwo or hours after incidentMiss Baron for threewith
very throughout period.upset thiscomplainant remainedthe

the truckshe saw defendant’switness stated thatAn additional
station,police complainantthe hadasstop near the Merrimack

struggle thetestified, if was a on“it looked as thereand that
Finally, topolice officer who attendedof truck.” theinside the

alleged she had athe incident testified thatBaron afterMiss
testimonybleeding appearedlip profusely. Thiswasswollen which

punched inherBaron’s claim that Croto hadto corroborate Miss
mouth.the

testimonyCertainly, light andof all above-mentionedin the
explanations Baron’sany plausible for Missotherthe dearth of

concluded,behavior, independentlyjuror ofa would haverational
sufferingremarks, waschallenged that Baron afraid ofMissthe

injurybodily of the defendant and Croto.at the handssubstantial
Thus, beyond that inadmissiblea doubt thewe hold reasonable

jury’scomplainant’s did theregarding the fears not affectevidence
688, 142,Welch, 687, 142-­421 A.2dv. 120 N.H.decision. See State

692, 694, 497,Ruelke, 498(1980); A.2dv. 116 N.H. 36643 State
(1976).

Furthermore, a review of the record reveals that the trial
any prejudice mightminimized which have arisen from thecourt

disputed properlyThe in­admission of the statements. court
jury regarding proof,burden of and thestructed the the State’s

elements of criminal restraint and the lesser-included offense of
imprisonment (RSA 633:3). generally Langdon,false v.See State

1068, 299,1065, (1981). gaveA.2d121 N.H. 438 301 The court also
jury statutory bodilyphraseofthe a correct definition the “serious

Bird, 10, 16, 441,injury.” v. 122 444State N.H. 440 A.2dCf.
result,(1982). disputedAs a we conclude that the admission of the

testimony was in thestatements and harmless context of this case.
Scarlett, 37, 42-43, 25, (1981);v. 121 A.2dState N.H. 426 28-29See

112, 1122,Koski, 115, (1980);v. 120 N.H. 411 A.2d 1124State State
Gosselin, 115, 120, 264, (1977).v. 117 N.H. A.2d 269370
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argues prejudicethat resulted when the trialalsoThe defendant
diagram, by complain-theinto evidence a drawnadmittedcourt

ant, showing physical of thetimes and relative locations eventsthe
diagram significantfailed includethat the toissue. He contendsat

landmarks, physical innumerous facts otherwiseand distorted
evidence.

documentary withinevidence fallsadmitThe decision to
Company,v. 95trial Marchandof the court.sound discretionthe

Perron,422, 468,424-25, 118(1949); v.65 470 StateA.2dN.H. cf.
245, case,246, 225, (1978). At of this225 the start385 A.2dN.H.

jury injudge view road Merrimackpermitted the to thetrialthe
question thein We hold that admissionthe occurred.eventswhere

drawn,roughly provided jury adiagram, the withthe albeitof
general reference, aiding recollectinginit the siteof thusbasis

moreover,court, tothe defendanttrial allowedTheviewed.
accuracy diagram occasions. Conse­impeach of the on severalthe

findingjudge insay the erred thatquently, we cannot that trial
outweighed possible preju­diagramprobative of thevalue thethe

Perron,might produced. 118 N.H.which State v.it have Seedice
734,Breest, 751,246, 225;at v. 367A.2d 116 N.H.at 385 State

1320, (1976).1333A.2d

prosecution im­thatFinally, contends thethe defendant
prove the defendantattempted to thatprejudiciallyproperly and

havebehavior of Croto. Weresponsible for acts andthewas
In itsto this contention.find no meritthe record andreviewed

repeatedlyclosing arguments, prosecution statedtheopening and
Dustin,defendant, committedthe Mr.the was whetherthat issue

instances, prosecution elic­charged. theIn numerousoffensethe
complainant specificallytestimony which concernedfrom theited
Furthermore, anythe courtactions. trial curedthe defendant’s

liability,regarding itdefendant’s whenpotential confusion the
succinctly juryclearly the defendant wasinstructed the thatand

on trial for Croto’s actions.not
divided,equally isis the orderBecause the court

overruled;Exceptions affirmed.

DouglasJ., concurred;King, sit; Batchelder,C.J., not anddid
Brock, JJ., dissented.

Douglas, J., dissenting: prejudicialI find the of theeffect
prosecution’s possible “rape” egregiousreferences to a to be so as
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guaranteed byto have denied defendant the fair trial to him the
fourteenth amendment to the Federal Constitution.

openingThe defendant was on trial for criminal restraint. In his
county attorney stagestatement the assistant set the for the intro-

duction of sufficient to thefacts convict defendant of the crime
charged. clearlyBut he the bounds of fairness whenexceeded he

“Theysaid had other intentions for Brenda.” He also said “She is
going going throughto tell what was her Atmind.” trial she testi-

they going awayfied that “I was afraid were to rapetake me and
me. . . .” “spectralThese statements are reminiscent theof evi-

centuryindence” admitted the seventeenth Salem witch trials.
object,This case notdoes involve defense counsel’s failure to

except, or everything procedurallyfile a motion in didlimine. He
necessary bring judgeto to the attention of the trial this outra-
geous planting specter “rape” gaveof the of which afruit to ver-

guilty.dict of
charged rape,Defendant not attempted rape, conspir­was with

acy rape, kidnapping,to commit permitsor assault. Yet the court
prosecutorthe to obtain a conviction not on happened”“what but

“through mind,”on what went longher to use his own words. As
ago as prosecutor argues1917 this court thatnoted a who “irrele­

jury”vant prejudicefacts calculated to the commits misconduct
Small, 525, 529,that is fatal to the verdict. v.State 78 N.H. 102 A.

883, (1917).886 inflammatoryThe misconduct here was and with­
justification. prosecutorout While a must be able to strike hard

blows, libertyhe is Scarlett,not at to strike foul ones. See State v.
905,904, 1244, 1246 (1978).118 N.H. 395 A.2d
Preston, 147,In State v. 121 (1981)N.H. 427 A.2d 32 this court

compelledwas to

evidence,prosecutors“caution to avoid ofmisstatements
argument,improper improperotheror conduct. This

complaints byoftencourt has addressed criminal
prosecutorial misconduct,of althoughdefendants the

alleged usually requiredmisconduct has not us to
only that,reverse the convictions. ... It is fair to state

continuing problem,because of the we will take a firmer
prosecutorstand in the future. . . . The should not ‘use

arguments passions preju-calculated to theinflame or
”jury.’dices of the

Preston,v. 151,State (citationsId. at 427 omitted).A.2d at 34 The
majority opinion changes yellow warningthe light of Preston to

green.bright
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factturned intoof witness wereargument fears thethefinalIn
going raped. . . .” con-to be Hewasprosecutor said “Shethewhen

theyasking plans had for her” andbyconjecture “whathistinued
they wereif she had saidin mind”? Whatherfears were“what

body farher in asexually her and mutilateassaultgoing to kill or
imagination of witnesses?legalis the limit to theland? Whereoff

unfortunately, apparently none.State, there isIn this
region.holding Dur-precedent in ouris not withoutsuch aBut

colonyby ofthewere controlleding when our residentsa time
vogue. In inBay much in 1692evidence wassuchMassachusetts

“spectral evi-evidence known aswitch trialsfamous Salemthe
progressiveorigin in the rich soilhad itsadmitted. Itdence” was

Inquisition advocates as Bar-Spanish and had such notabletheof
Robbins,early R. Thewho as as 1523.Spina wrote Seetolommeo

DemonologyEncyclopedia (1959).477 Asandof Witchcraft
notes, allowed to tes-innocent victims of witchcraft wereRobbins

spirit.specter, “Thanks to thistify tormentor’s or Id.as to their
hallucinations, dreams, bearrangement, and mere fancies would

psychologicalaccepted proofas of the conditionin court factual not
STARKEY,M.of behaviour of the accused.”the accuser but theof

Obviously enlight-(1969). some54The Devil in Massachusetts
“spectral evidence”about fact thatminds were concerned theened

disproof.”‘proof’ against there is no Id.the “sort of whichwas
began urgeto thatsuch as Rev. Cotton MatherEven “hard-liners”

Robbins, 479;supra,R. atevidence be used with “caution.”such
Essay ConcerningHutchinson, Witch-see also F. Historical

quoted in(1718),craft id.
upholds aon the basis ofBecause this divided court a conviction

byimagined prosecutor, not onthe victim and and the basiscrime
evidence,committed, spectralof a crime I must dissent. As with

conjectures governed only byis now tothe admission of victims’ be
imaginations, objec-limits their and whether or notthe of fears

forthcomingtively proven justifyfacts are to them.

Brock, J., dissenting: my opinionIn the court intrial erred
admitting concerningtestimonyinto evidence the victim’s what

“thought” mightthe defendant and his friend do to her if sheshe
getnot of the The trialdid out truck. defendant was on for crimi-

restraint, rape, attempted rape, conspiracy rape,not tonal commit
kidnapping, prejudicialor assault. That the of the victim’seffect
testimony they going rapeshe to herthat was afraid that were
clearly outweighed dramaticallyprobativeits value is demon-

by by prosecutor jury.tostrated me statements the tomade the
Baker, 775,773, 171, (1980);v. 120 N.H. 424 A.2d v.State 172 State
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Farrow, 296, 307, 808,118 N.H. 386 A.2d (1978).815 He stated
“[t]hey had other intentions for goingBrenda. . . . youShe is to tell

going through mind”,what was her argumentand in his final the
“thoughts” of the victim were turned into prosecutorfact when the

going raped.said: “She was to be . . .” Because the defendant’s
mayconviction uponhave been based not chargedthe crime and

upon imagined bycommitted but one the prosecutor,victim and I
cannot conclude that the trial admittingcourt’s error in the chal-
lenged testimony allowingand the argumentoverzealous of the
prosecutor beyondwas harmless a reasonable doubt. See State v.
Scarlett, 37, 42-43, 25,121 N.H. (1981).426 A.2d 28-29
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