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question according Ingalls,must be answered to State law. v.State
248,105 N.H. at 197 A.2d at 217.

law,Hampshire LynchUnder New Grahame and were
they procuredentitled to their real estate commission because a

purchaser willing perform uponwho was and able to the terms
576,proposed by Faro, 573,the GearyBruces. Allard 122 N.H.& v.

377, (1982); Roger Associates,448 A.2d 379 Coleman Inc. v. Retsof
Trust, 83, 1143,81, Bruces,(1977).Co. 117 N.H. 369 A.2d 1144 The

therefore, equitable $3,420,had no ininterest the and it should have
bankruptcybeen excluded from their estate under 11 U.S.C. §

541(d) (1978).

general equity principles supportWe conclude that
imposition uponof a constructive trust the funds in favor of

Lynch. Homes, Inc.,BurlingtonGrahame and Milne v.See 117 N.H.
813, 816, 198, Although judge(1977).379 A.2d 199-200 the trial had

funds,jurisdiction appearsover the it that he received no evidence
as to the sums to which each of the realtors was entitled.
Accordingly, this case must be remanded for determination of the

Lynch, respectively,to whichsums Grahame and are entitled.

part;in reversed inAffirmed
part; remanded.

J.,BoiS, result;in theconcurred the others concurred.
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Wenners, P.A., (JosephCraig, Craig & McDowell of Manchester
McDowell, III, orally), plaintiff.on and for theF. the brief

Jr., Nashua, Starr, Peters,Gormley,Arthur O. Wadleigh,of and
Kohls, GormleyDunn (Mr.& of Manchester and James C. Wheat on

brief, orally),the and Mr. Wheat for the defendants.

Douglas, SuperiorJ. inThe issue this iscase whether the Court
(Bean, allowingJ.) plaintifferred in complaint bythe to amend his
adding negligent admittinga count for and inentrustment evidence

priorof speedingdefendant John McKeen’s Weoffenses. find no
error and affirm.

21, 1978, limousine,airport byOn December an owned defendant
operated by McKeen,Hudson LinesBus and defendant John struck

plaintiff, crossingthe who was Elm inStreet Manchester. When the
occurred, northbound; plaintiff,accident the defendant was the who

walkingwas across Elm Street from west to east and had crossed
lanes, collision,three of the four was hit in the fourth lane. After the

plaintiff draggedthe was more than 120 feet until the vehicle
telephone pole.struck a injuriesHe sustained serious and incurred

approximately $27,000 accident,in medical As abills. result of the
plaintiffs right legthe leg.is one-half inch shorter than his left

plaintiff brought court,The damages superiorcivila action for in
alleging negligentthat defendant McKeen had been and that his
employer, Lines,defendant Hudson Bus was liable under the

respondeat superior.doctrine of The trial court later allowed the
plaintiff complaintamendto his add negligentto the ofcount

jury plaintiffsentrustment. The damagesassessed the total to be
$130,000, 30%;comparative negligenceand determined that his was

$91,000therefore a verdict of was entered in his favor. The
defendants, represented by counsel,who are appealednow other to
this court.

argueThe defendants trial allowingthat the court erred in
plaintiff bythe to pleadings adding theoryamend his the of
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First, arguethey tonegligent that the motion amendentrustment.
may liberally,timely. pleadingsnot this be amendedwas In State

Keene,City 121the of the trial court. Burrows v.within discretion of
15, Stanton,590, 595, Berlinguette(1981); see v.A.2d 18N.H. 432

289,760, 762, (1980). plaintiffThe derivedN.H. 423 A.2d 290120
serving negligentas the for his entrustmentthe information basis

interrogatories Bus Lines inresponsesfrom to sent to Hudsoncount
1981,4,respondApril did not until March almost one1980. Hudson

receiving information, plaintiff promptlyyear later. the theAfter
grantedpleadings. trialto amend his The court his motionmoved

17, 1981,objection exception on theover the defendants’ and March
anyday surprisetrial If Hudson Lines suffered ascommenced. Bus

by delayit own ina result of the amendment was caused Hudson’s
plaintiff’sresponding interrogatories.to the From the evidence

us,before we conclude that trialthe court did not abuse its
allowing plaintiff’sdiscretion in the amendment.

argue plaintiffThe defendants thethat should not have
negligentpleadbeen allowed respondeatto both andentrustment

Negligentsuperior. respondeat superiorentrustment and are not
mutually plaintiff mayexclusive theories. A seek to recover on

legal grounds. Int'l,alternative Inc.,See MacLeod v. Chalet Susse
238, 245, 205, (1979). Negligent119 N.H. 401 A.2d 210 entrustment

recoveryhave acould served as basis in plaintifffor this if thecase
provehad been unable employeeto that McKeen was an of Hudson

actingBus Lines or that was scope employment.he within the of his
parties stipulatedThe defendants insist that the that McKeen was

Hudson;employeean stipulation appearsof however suchno in the
record before us.

Finally, arguethe defendants that the courttrial erred in
allowing plaintiffthe to introduce priorevidence of McKeen’s

offenses,speeding plaintiffwhich the negligentoffered on the
In Motors,entrustment 111,claim. Chalmers v. Harris 104 N.H.

114-15, 447, (1962),179 A.2d 450 we held that “the owner of a motor
mayvehicle injurybe held liable personfor an to resultinga third

operationthe afrom of vehicle which he has entrusted to one whose
incompetency operateto it... is known or should have been known

explainedto him.” We later that a defendant could be unfit because
age, habits, dangerous carelessness,of bad propensities, recklessness,

drivingor habitual while under the influence of alcohol. Hanover
Grondin, 398,394, 174,Ins. Co. v. 119 N.H. 402 (1979).A.2d 177 To

negligent claim,onsucceed a plaintiff proveentrustment the must
only incompetence,not the driver’s knowledgebut also the owner’s

Doran,incompetence.of 1, 11,that Leone v. 363 Mass. 292 N.E.2d



564

19, (1973). prove incompetence28 To McKeen’s and Hudson Bus
knowledge incompetence, plaintiffLines’ of his the introduced

prior speedingevidence of McKeen’s two offenses. The offenses
were listed on a “Motor Vehicle Driver’s Certification” which was

beganadded to McKeen’s file after he to work for Hudson. These
speeding theyviolations were relevant because tended “to establish

propositiona consequence... of action,”in see Dustin,[the] State v.
544, 546-47,122 1186,N.H. 446 A.2d (1982),1188 namely, Hudson’s

knowledge of propensityMcKeen’s speed.to

relevant,Even if the evidence argueis the defendants that it
objectionable prioris onlybecause provedconvictions can be

through Buckwold,certified 111,abstracts. See v.State 122 N.H.
112, 1165, (1982). disagree.441 A.2d 1166 We Counsel did not seek

listingto speedingintroduce the document McKeen’s violations to
prove validity convictions,the of the but to show that Hudson was
aware drivingthat McKeen had several offenses and was unfit to

airport Speedingdrive an limousine. violations which McKeen
voluntarilydisclosed partand which employmentwere of his file

competentwere negligentevidence on the claim of entrustment.
argue jury mayThe defendants that the have considered

speedingMcKeen’s negligenceviolations as evidence of his when
they only prove negligentshould have been used to entrustment. See

Mass,Doran, 14,Leone v. 363 at 292 N.E.2d at 29. Because the
limiting instruction, theydefendants did not ask for a cannot now

complain disputedthat the incorrectly.evidence was used See MAC
Stone, 517, 521, 878,Finance v.Co. 106 N.H. (1965).214 A.2d 882

Affirmed.

All concurred.


