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299, juryA.2d (1981).301 The was told that its function was to
weightdetermine the of the evidence and that the verdict was its

responsibility. jurysole and exclusive The repeatedlywas reminded
provingthat the hadState the burden of each element of the offense

beyond a reasonable doubt. Jurors were instructed that the State’s
beyondproveburden was to a reasonable doubt that “these were the

people supposedly robbery robberycommitted the or[who] armed
21,... on October 1980.” We are satisfied that the instruction as a

conveyed applicablewhole the prejudicinglaw without the
id.,defendants. See 438 A.2d at 301.

Finally, Flynn arguesdefendant that the court erred in
denying his arguments.motion for mistrial at the close of He
believes the knewState or should have known it was incorrect in
stating pushedthat the “third” againstindividual Mr. Boissoneault

wall,a when Mr. personBoissoneault testified the “first” held him
against the being inaccurate,wall. In argumentaddition to this is

Flynnirrelevant because defendant was identified as the “second”
alleged Thus, Flynnrobber. prejudicedwould not have been even if
the incorrectly.State had stated the facts

Affirmed.

All concurred.
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Jr.,Kellett, (James Sayer,Sayer A. on the brief and& of Salem
orally), plaintiffs.for the

Barron, Salem, by orally,and for the defendant.Bruce E. of brief

Brock, challenging (Maylandan action a Master’s H.J. This is
Jr.,Morse, plaintiffs,Esq.) a estate commission to theaward of real

DudleyGeary, Inc. and Edward Real Estate. TheAllard &
Faro, grounddefendant, appeals the master’s decision on theJames

plaintiff theirthat the realtors were not entitled to commission
they buyer ready, willing,producefailed to a who was andbecause

closingperformable to on the date. We find merit to the defendant’s
argument, accordinglyand we reverse.

1979, two-familyIn the fall of the defendant listed his residence
plaintiff Geary,in with the Allard Inc. InSalem for sale & October

1979, arranged agreementplaintiffs purchase-and-salethe a
prospective purchaser, Morgan.and a Thomasbetween defendant

Morgan keep apartmentsthe defendant to the vacant whileasked
14,waiting closing, which was forfor the set December 1979. The

agreement closingpurchase-and-sale provided that the should take
14,place “on or before” December The word “before” was1979.

handwritten on the form contract and reflected the defendant’s
before,” Morgan’s purchasechoice between “on or and “on or about.”

receiving percentuponwas conditioned his one hundred Veterans’
financing. signing purchase-and-saleAdministration Before the

agreement, explained plaintiffs’ agents,the defendant to one of the
Baker,Gerry propertythethat it was crucial that be sold on

14, 1979, complyDecember because he could not afford to with
Morgan’s apartments anyvacantcondition that the be left for
longer explainedthan that. The defendant that he was still
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obligated mortgage payments pay largeto make heating bills,and
yet receivingwas no responserental Inincome. to the defendant’s
concerns, Baker assured the defendant that the inclause the
purchase-and-sale agreement providing closingthat the should

14, 1979, that,“onoccur or before” December closingmeant if no
place by 14, 1979,had taken December the defendant would no

longer obligated Morgan.be to sell to
Morgan purchasewas 14,unable to the home on 1979,December

financing yet approved.because his had not been The defendant
agreed purchase-and-sale agreementto extend the for one month.

agentplaintiffs’The assured the defendant “onthat or before” the
closing January 14, 1980,new date of meant that the transfer had to

completed by date,be that or the longercontract would no be
binding. Because the defendant would otherwise have been unable

mortgageto paymentmake his January 1980,for the month of $300
Morgan’s depositof was toadvanced the purpose.defendant for that

11,January 1980,On the defendant was forasked an additional
Byof hisextension one month. then financial situation was so

precarious Uponhethat had to refuse the extension. the defendant’s
extension, “O.K.,grant plaintiffs’ agentto therefusal the said: it’s

1980,your money.” January 14, Morgan plaintiffstheOn informed
financing theyapproved,that his had been and that could schedule

closing however,plaintiffs,a Thedate. did not inform the defendant
23,January defendant,By time,of this until 1980. that the who

purchase-and-sale agreement longerbelieved that the was no in
effect, changed position longerhad his and was no able to sell the
property. apartmentshadHe leased one of the and had moved into
the other.

8, 1980,February Morgan brought petition specificOn a for
performance against defendant,Althoughthe defendant. the in an

dispute, agreedto Morganeffort resolve the property,to sell the
purchase propertywas unable to the because he discovered that his

financing arrangement expired. Subsequently, plaintiffshad the
brought againstthis action the defendant to recover their real
estate commission.

Finding purchase-and-sale agreementthe specificallythat notdid
essence,”state wasthat “time of the the master determined that the

marginal closing 14,beyond 1980,Januaryextension of the date
plaintiffswas not unreasonable. He allowed the to recover their

they procured ready, willing,commission because had anda able
buyer.

In order to determine whether time is of the inessence an
agreement, test,the trier of fact should anot use mechanical but
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lightparties the instrumentintent of the in ofshould determine the
circumstances, includingsurrounding parties’theitself and all the

words, actions, agreement. Guyinterpretation v.and of their
1,73, 75, (1971); also v.Hanley, 111 A.2d 3 see JohnsonN.H. 276

Inc., 412, 415, 1141,Korsak, (1980).415 A.2d 1143 The120 N.H.
supports the master’spresentin case is whether the recordissue the

purchase-and-saleinwas not of the essence theconclusion that time
Morgan. Campoagreement v.between the defendant and See

997,162, 168, (1982).Maloney, 442 A.2d 1001 We conclude122 N.H.
support determination. Thethat the record does not the master’s

overwhelming parties that time be ofthat the intendedevidence is
agreement.purchase-and-sale The defendantthe in theessence

closing placeclearly must take on or beforeindicated that the
ready,January 14, plaintiffs produce athe did not1980. Because

date, theybuyerwilling, were notand able on or before that
Corp.,to their commission. Bell v.entitled See Warren Dev. 114

299,267, 268, (1974).N.H. 319 A.2d 300
Reversed.

All concurred.
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