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lightparties the instrumentintent of the in ofshould determine the
circumstances, includingsurrounding parties’theitself and all the

words, actions, agreement. Guyinterpretation v.and of their
1,73, 75, (1971); also v.Hanley, 111 A.2d 3 see JohnsonN.H. 276

Inc., 412, 415, 1141,Korsak, (1980).415 A.2d 1143 The120 N.H.
supports the master’spresentin case is whether the recordissue the

purchase-and-saleinwas not of the essence theconclusion that time
Morgan. Campoagreement v.between the defendant and See

997,162, 168, (1982).Maloney, 442 A.2d 1001 We conclude122 N.H.
support determination. Thethat the record does not the master’s

overwhelming parties that time be ofthat the intendedevidence is
agreement.purchase-and-sale The defendantthe in theessence

closing placeclearly must take on or beforeindicated that the
ready,January 14, plaintiffs produce athe did not1980. Because

date, theybuyerwilling, were notand able on or before that
Corp.,to their commission. Bell v.entitled See Warren Dev. 114

299,267, 268, (1974).N.H. 319 A.2d 300
Reversed.

All concurred.
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McLetchie, Ossipee (ErlandSchroeder & of L. onC. McLetchie the
bybrief), plaintiff.forbrief the

Patten, Ossipee Patten on theLaw of {Mr.James R.Offices of
brief), by brief for the defendants.

Douglas, J. The inissue this case is whether the defendants are
plaintiff guarantyliable to the theyunder a contract which

Mayexecuted in 1978. We hold that the defendants are liable and
affirm the trial court.

1978,May Area,plaintiff, Maple ValleyIn (Maplethe Ski Inc.
Valley) purchase “Zephyr”entered into a contract to a monorail

system Zephyr Corporation (Americanslide from the American
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Shannon, ofofficers theZephyr). Astrachan and BernardEdward
theysigned guaranty in whichcorporation, contractalso alatter

directlyplaintiff incurred inagreed for “net coststo reimburse the
equipmentif the was notthe slide installation”connection with

properly.installed
contract, ValleyMaple paidparties’with theIn accordance

deliveries, consisting of the$14,700 the first of twoand received
track,ofstraight monorail. The curved sectionssections of the

defective;shipment, were thereforein the secondwhich arrived
$20,000Valley pay due under theMaple refused to the balance

contract,ValleyMaple terminate the butwanted tocontract.
enough money the initialZephyr have to refundAmerican did not

resort,” ValleyTherefore, Maple$14,700 payment. “as a last
Zephyragreement onsupplemental with Americaninto aentered

May31, agreement andJuly amended the 1978 contractThis1978.
any moneyplaintiff pay toprovided would not have to morethat the

systemcompletedZephyr a slide was erected. TheAmerican until
forgave penalties againstagreement Americanalso certain assessed

spring of TheZephyr installation until the 1979.and deferred
Zephyrfollowing spring, apparent that American wasit became

Valleygoing perform. Maple defective curvedreturned thenot to
however, companyrepairs;for thetrack to the manufacturer

being paid.repair without The defendantsrefused to the track first
repairedpay company, orthe steel and the track was neverdid not

addition,Valley.Maple In defendant Bernard Shannontoreturned
Valley performMaple the defendants could not theirtold that

obligation. When the defendants refused to return thecontract
advanced,Valley$14,700 Maple it the twowhich had sued

J.),guarantors. Superior (Wyman, approvingdefendant The Court
Green, recommendation,Esq.)(Meyer awarded thethe Master’s

damages $1,000, scrap$14,700 value of theplaintiff in minus the
appealed.shipment The defendantsfirst of steel.

31,1978,July supplementalargueThe defendants that the
obligationsdischarged guarantyagreement because ittheir

Maydrastically changed performance requiredthe under the 1978
disagree. guarantor may ‘discharged whencontract. We A be the

materially injureprincipal altered so as to his interests.contract is
case, the81, (1968). In thisGuaranty at 108838 Am. Jur. 2d §

changes payment performancein and terms were neither material
guarantors. By deferringinjuriousnor to the installation and

agreement actuallyforgiving penalties, supplementalthe benefited
the defendants.

theyThe defendants also assert that cannot be held liable as
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Valleyguarantors Maple to fulfillbecause failed a condition
is,performance; payingprecedent to their that them for the

they reject argument.whichtrack had delivered. We thisdefective
“non-conformity respect. . . with to orWhen one more installments

substantially impairs ofthe value the whole contract there is a
case,382-A:2-612(3).of the whole.” RSA In this thebreach second

delivery impaired parties’of defective track the value of the entire
contract; the monorail could not have been constructed without the

Valley, therefore,Mapleofcurved sections track. was entitled to
installments,reject obligated payboth and was not theto for second

id.;delivery. Valley’sRSA Maple paySee 381-A:2-301. failure to
obligationsthe defective trackfor did not affect the defendants’

guarantyunder their contract.
shipment steel,The next issue concerns the value of the first of

Maple Valley’s possession. trial, presidentinwhich remained At the
Maple Valley possessionof testified the inthat steel still its was of

onlyuse“no whatsoever” to the area and scrap.ski could be assold
approximately $1,125He testified that the steel was worth and

$1,000.”“I anstated received offer of The master found that the
$1,000 damagessteel was worth and deducted that amount from the

pay.that he ordered the todefendants
appeal, argue $1,000On the defendants thethat evidence of

hearsayoffer was inadmissible Maple Valley usingbecause was an
proveout-of-court declarant’s statement to the thevalue of steel.

argument president ValleyThis has no Maplemerit. The of did not
testify $1,000that had provehe areceived offer to that the
declarant, dealer,scrapan unidentified iron considered the steel to

$1,000. Rather,ahave value merelyof the witness towished show
$1,000. Thus,hethat had received an ofoffer because the witness

attemptingnot provewas to asserted,”“the truth of the matter his
hearsay.was not thestatement See McCormick’s Handbook of Law

246, (E.OF Evidence at Cleary584-86 1972);§ 2d ed. see also State
Gilbert, 305, 312-13,v. 121 323,N.H. 429 (1981).A.2d 328-29

complainThe defendants that remaining Maplethe steel in
Valley’s possession is $1,000.worth more than The master’s
conclusion as to the value of steel supported by evidence,the is the

personand a reasonable did;could have as therefore,found he we
not finding.will hisdisturb Suissevale, Inc.,See v.Zimmerman 121
1051, 1054-55, 290,N.H. 438 (1981).A.2d 292

We have examined remainingthe argumentsdefendants’ and
find them to be without merit.

Affirmed.

All concurred.


