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benefits under RSA ch. 100-A. RSA ch. 100-A contains no dis-
presumptioncussion of asuch and does not refer to RSA 281:2

V-a.

disagreeFinally, plaintiffwe with the that the board acted
improperly unnecessary delay. Althoughand created the ad­

process unfortunately years,ministrative extended for almost three
we partdiscern no bad faith on of thethe board.

light reached,In resultof the we have we need not address the
rejectingdefendants’ contention that the trial court erred in their

argument plaintiff’s petitionthat the for writ of certiorari was not
timely.

Affirmed.

All concurred.
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Millimet, P.A.,Devine, (AndrewStahl & Branch of Manchester D.
orally), plaintiffDunn on the brief and for the Penn General Service

Corporation.

Peters, Kohls,Starr,Wadleigh, (RonaldDunn of Manchester& J.
Lajoie orally), Hampshireand for the Newon the brief defendant

Company.Insurance
Nourie, Manchester, BarryWiggin & of for the defendant

argument.Morgrage, waived brief and oral

appealis an SuperiorThis from a decree ofPer curiam: the
(Dunn, J.) reversing the decision ofCourt the labor commissioner
respect bycompensation Barrywith ato claim for workmen’s

Morgrage. appeal disputeThe involves a between two insurance
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injuriousrecentliability “the mostunderas to theircarriers
1981).(Supp.III281:38-arule of RSAincident”

compensationfor workmen’spetition labor commissionerhis to theIn
allegations.281:37, Morgrage severalBarry madebenefits, see RSA

1979, he hadDecemberFirst, 1966 tofrom Marchclaimed thathe
Department.Policecontinuously employee of the Goffstownbeen an
arisinginjuries ofoutNext, severalalleged sustainedthat he hadhe

17,1966 and Octoberemployment betweenhisin the course ofand
work onfrombeen disabledFinally, that he hadhe claimed1975.

disablingfailed, however, any specific3, to cite1979. HeDecember
duringemployment theoccurring hiscourse ofin theincidents

3,17, 1975, 1979.to Decemberperiod Octoberfrom
disabilityMorgrage’shearing, ruled thatcommissionerAfter a the

employment with3, 1979, causally hisrelated towasDecemberon
that Pennconcludedcommissionerof Thethe Town Goffstown.

for theGeneral), insurance carrierCorp. (Penn theServiceGeneral
7, 1979,May wascompensation claims aftertown’s workmen’s

Morgrage.disability topayment of benefitsresponsible for the
decision,duly commissioner’sappealed the laborPenn General

Company, theHampshireclaiming InsuranceNewthat the
prior toof Goffstowncompensation for the Towninsurerworkmen’s

disability payments.7, 1979, Morgrage’sresponsibleMay forwas
pleadings, theon thethe trial courtwas submitted toThe matter

Merwynclaimant, depositions of Doctorsdeposition and theof the
Shireffs,Bagan and Thomas Jr.

ofappeal from the decisionprovidesI that anRSA 281:37
ain “full trial” beforeshould be heardthe labor commissioner

review, the trialjustice superior In such a de novocourt.of the
judgmentmay for that of the laborjustice hissubstitute

495,Smith, 496,City v. 119 N.H. 403Rochestercommissioner. of
by421, proving(1979). ofThe claimant has the burdenA.2d 422

compensableof a accidentalcompetent evidence both the existence
Id,.,disability. A.2d at 422. Theinjury of his 403and the extent

is,causation,legalprove that that histhereforeclaimant must
causation, is,work-connected, that that hisinjury medicalis and

497,bydisability actually work-related event. Id. atcaused thewas
403 at 423.A.2d

when, case,Furthermore, morein this there are two oras
carriers, chargedonly for the wholeone can beinsurancesuccessive

injury.compensablecompensation from the Seewhich results
710,Case, 572, 574, (1965). In theCasey’s 204 N.E.2d 711348 Mass.
contributinginterveningindependent cause ofabsence of a second

disability, employer’s on the risk at the timeinsurance carrierthe
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originalof compensable injurythe employee’sforis liable the
continuing incapacity. Case, 429-30,428,See Rock’s 323 Mass. 82

616, (1948); Dandy Hamburger,N.E.2d 617 Sosnowski v. 384 Mich.
221, 226-27, 761,180 (1970); CityN.W.2d 763 see also Portsmouthof

Meaney, 13, 16, 21,v. 121 (1981).N.H. 426 A.2d 23
“Massachusetts-MichiganThe above so-called rule” became a

statutory July 1, 1979,in Hampshirerule New effective as RSA
(Supp. 1981). statutory rule,281:38-a III The referred to as “the
injurious rule, provides pertinentmost recent partincident” in as

follows:

employer in employment employeewhose the“[T]he
injuriousthesustained most recent incident and the

carrier, any,insurance if injuriouson the risk suchwhen
occurred,incident shall alone be liable for benefits

chapter, rightallowable under this without to con-
any prior employertributions from or insurance carrier.”

RSA (Supp. 1981). injury cases,281:38-a III In successive the rule
places liability uponfull coveringthe carrier the risk at the time of

injury bearingthe disability.most recent a causal relation to the 4
CompensationLarson,A. 95.12,The Law of Workmen’s at 17-§

(1982); City71 see Meaney,Portsmouth v. 121 16,N.H. at 426of
A.2d at 23.

following legislative historyThe (Supp.of 1981)RSA 281:38-a III
interpretation:is consonant with the above

purpose“The of this provideamendment is to that the
employeror responsibleinsurance carrier at the time of

injuriousthe worker’s most recent incident is to be
responsible for the entire amount of the claim. . .. This

proposes plain simpleamendment a and Exceptrule: in
injury’ employer‘second cases the and the insurance

(if any)carrier injuriouson the risk at the time of the last
responsibleincident payingis for the entire claim.”

Minutes the Labor Human Resources and Rehabilitation Com-of
mittee, (1979).HB 382

respect timingWith to Morgrage’s injury,the cause and of the
trial court found that:

testimony“The of the physicians,claimant and the two
claimant,both of whom bytreated the establishes a

preponderance injuryof the evidence that his was
causally employment. Merwynconnected to his . . . Dr.
Bagan, neurological surgeon awho removed herniateda

August 1980,in stated thatfrom the claimant’s backdisc
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two incidentsinjury probably related towasthe disc
1975, employment-wereoccurring of whichin both

Morgrage,ofin 1975.first occurred Octoberrelated. The
officer, slippedpoliceas aperforming his dutieswhile

wrenching process.leaves, in thehis backwetand fell on
Morgrage[1975], wheninoccurred DecemberThe second

punch him to fallby prisoner. causedpunched a Thewas
against and then to the floor.a deskback

pain, severe atMorgrage experienced lower backhad
incidents, Bagan’s opiniontimes, isbut Dr.before these

probably herniation. Dr.falls caused thethat one of these
Shireffs, Jr., orthopedics,specialist stateda inThomas

probablyproblems were causedclaimant’s backthat the
Morgrage’s policeby in whicha 1970 auto accident

wet ice while heinvolved or a fall oncruiser was 1972
checking pharmacy Before the endthe door to a ....was

aggravated1975, a backhad suffered orof the claimant
injury employment, and one or morein course of histhe

causally connected tothe above-mentioned incidents isof
3,disability . . .”his as of December 1979.

findings,testimonyBased on the referred to in these the trial
injurycourt ruled that the claimant had suffered a work-related at

some time before 1976.
Company,HampshireAs for the claims of the New Insurance the

ascourt found and ruled follows:

Hampshire Company“The . . .New Insurance contend[s]
aggravationsthat a series of conditionto the same caused

disability. long sittingInthe view the hours of at a[its]
wearing ten-pound gunindesk or a cruiser and the of [a]

gradually Morgrage’sbelt weakened back until on
3, 1979, totallyDecember he became disabled....

employment developmentFor after the of a condition to
legal disability resultingbe the cause of from the

condition, subsequent employment must contribute‘[t]he
something disability.’ (citationsubstantial to the ultimate
omitted). Employment thatactivities are no—related

nonemploymentmore stressful or thanstrenuous normal
activities do not make a substantial contribution to the

disability. [Morgrage’s] per-claimant’s ultimate . . .
1979,May 7,offormance these functions after cannot be

intervening, contributingconsidered an cause of his
disability, directlywhich stems from the herniation of his
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disc at an earlier time and which had itsas immediate
puttingcause mostthe routine of on one’sactivities —

pants. ‘injurious May 7, 1979,There was no incident’ after
justify imposing responsibilitysuch toas for benefits

upon subsequentthe insurer.”

HampshireThe trial court concluded that the New Insurance
solelyCompany responsible payment Morgrage’sforwas the of

courtbenefits. The therefore reversed the decision of the labor
commissioner.

findings rulingsThe and of the trial court must be sustained
they lacking support byunless are in evidential or tainted error of

Habitant, Inc., 519,law. 517, 858,Talbot v. 122Catelli N.H. 446 A.2d
Portsmouth,(1982); City 146, 148,859 see Rowe v. 122 N.H. 441of

1181, (1982); Co.,TaylorA.2d v.1183 Davidson 122Rubber N.H.
428, 432, 1119, (1982).445 A.2d 1121

ample expert testimonyWe therehold that was to warrant the
finding legaltrial court’s that the and Morgrage’smedical cause of

disability awas herniated disc sustained before 1976 while he was
employed by police department Goffstown,the of ofthe Town and

Hampshirewhile the CompanyNew Insurance insured its work-
example, Baganconnected claims. For Dr. testified that “it seems

[Morgrage] problemthat 1980,had had the same since 1975 to there
nothing addition,is In compel findingnew.” the evidence did not a

ruling injuriousand that the most recent incident which thewas
legal Morgrage’sand disabilitymedical cause of was other than the

Hampshireherniated whichdisc occurred while the New Insurance
Company was the insurance carrier for the town.

supportedthe findings,Because evidence the trial court’s we
affirm Hampshirethe court’s order the“that New Insurance
Company pay Barry Morgrage disabilityis toto benefits for the
period 3,commencing 1979, ending date,December and on the if
any, Barry Morgrage longerthat is no disabled.”

Affirmed.


