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Smith, generalGregory attorney (David HarriganH. L. and
Gordon, attorneys general, brief,Martha V. assistant on the and

Harrigan orally),Mr. for the State.

Concord, defender,Duggan, appellate byE. of brief andJames
orally, for the defendant.

Brock, appealsJ. The for ofdefendant his conviction the crime
non-capital first-degree (RSA 630:l-a)murder after a trial

separate guilt sanity.forbifurcated determination of and v.Novosel
115, 124-25, 124,Helgemoe, (1978).118 N.H. 384 A.2d 130 The

following appeal: (1)issues are raised on whether the trial court’s
jurors adequate impartialvoir dire of jury;the was to select an (2)

whether the search of gunthe defendant’s car and the ofseizure his
lawful; (3) objectionwere whether the defendant’s to the court’s

timely; (4)reasonable doubt instruction was whether the trial court
failing give concerningerred in to an instruction the defendant’s
testify; (5) hypotheticalto questionsfailure whether based on facts

not in can expert cross-examination;evidence be asked of an on and
(6) whether jurythe trial court’s failure to instruct the in detail
concerning consequences insanitya requiresthe of ofverdict a new

Findingtrial on that arguments,issue. no merit to the defendant’s
we affirm.

September 1975, bodyIn of Dunlapthe Kenneth was discovered
apartment Manchester,in Hampshire.his in ShortlyNew

thereafter, a defendant,warrant was issued for the ofarrest the
Lister,Joseph charge first-degreeon a of murder. The authorities

were unable to locate the defendant Augustuntil he was inarrested
1978 in Massachusetts.

The defendant was Hampshirereturned to New and his trial on
charge beginthe murder 24,was set Septemberto on 1979. The

days, September 27,first four September24 to were devoted to
suppression motions,various and jurorsthe actual selection of to sit

began Septemberon the case on day,28. jurorsOn that after five
selected,had been escapedthe defendant custody.from The case

was transferred to ruling questionthis court for a on the of whether
absentia,the defendant could Lister,be tried in State v. 119 N.H.

713, (1979). question406 A.2d 967 We affirmativelyanswered the
and remanded in order 717,that the trial could continue. Id. at 406
A.2d 969.at

remand,Upon (Contas,the J.) jurorsTrial Court asked five
already selected and all the veniremen whether the fact that the

escapeddefendant had presentand would benot at trial would
prejudice or influence their question guiltconsideration of the of his
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eventuallyjurors, and all of those who wereor innocence. The five
arguesnegative.jurors, responded in The defendantas theselected

jurors, concerning the effectcourt’s voir dire of thethat the trial
ability impartially judgemight to theescape have on theirthat his

innocence,guilt to ensure theiror was insufficientdefendant’s
Const, I,pt. 35;impartiality. N.H.See arts. and U.S. Const.17

amend. VI.
jurorprospectivethat whether or not a isIt is well settled

prejudice made in the firstis a determination to befree from
Gullick, 99,dire,by court on voir State v. 120 N.H.instance the trial

denied,102, 1113, 1116, (1980), and that411 cert. 449 U.S. 879A.2d
testimony ofappeal “will evaluate the voir dire thethis court on

juryjury impartial wasempaneled to determine whether an
Laaman, 794, 800, 354,114 331 A.2d 358selected.” v. N.H.State

denied, (1975).(1974), While the record indicatescert. 423 U.S. 854
jurors knowledgemany prospective of thethat of the had some

jurorsescape, under oatheach of the selected stateddefendant’s
onlyshe could render a verdict based on the evidencethat he or

addition,presented fact that several other veniremenat trial. In the
theyresponse questionin to the trial court’s that had formedstated

escape,opinion as a of the defendant’san about the case result
anyjudge’s questions were to uncover biasshows that the sufficient

Sullivan, 301,jurors.among 121prejudice the v. N.H.or See State
1247,303, (1981). We therefore conclude that the428 A.2d 1249

in voir dire examination oftrial court did not abuse its discretion its
juryprospective jurors, impartialand that a fair and wasthe

empaneled.
gun policeThe next contends that a which the tookdefendant

Augusthis arrest in should not have beenfrom his car after 1978
throughit was obtained an unlawfuladmitted into evidence because

search of the car.
Testimony presented the that at someto trial court indicates

arrest,point during eveningthe of his the defendant asked a
bring “Pepi” promisedhis cat to him. He that incustodial officer to

favor, give importantreturn for this he would the officer some
brought the cat to him and remindedinformation. After the officer

promise, told the officerthe defendant of his the defendant that
gun in a car that he had rented and abandoned in athere was a

nearby placeshopping police then went to the indicatedmall. The
defendant, car, gun.by the searched the and seized the The

gavecontends that he never his consent to thedefendant now
disagree. thesearch. We The defendant initiated entire transaction

policewith the and volunteered the information about the car and
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circumstances,gun. superfluousitthe Under these would have been
police explicit permissionthe to ask search thefor to car. Because

freelyknowingly, voluntarilythe defendant and consented to the
gun,of the car and seizure of hissearch the the search and seizure

gun properlywere lawful and the was admitted into evidence. See
Osborne, 433,427, 493, (1979).402State v. 119 N.H. A.2d 497-98

objectionWe next consider whether the defendant’s to the
jury properlycourt’s instruction to istrial the on reasonable doubt

jurythebefore us. When trial court instructed the at closethe of the
evidence, objectnotdefense counsel did to the reasonable doubt

given by jury deliberatinginstruction the court. After the beenhad
time, request, repeatedfor some at its the trial court its reasonable

virtuallydoubt instruction in a form identical to that which hadit
given jury.previously point, objectedthe At this the defendant for

the first time to the court’s reasonable doubt instruction on the
ground by failing repeat charge jury,that to the entire to the the
court had taken the reasonable doubt instruction out of andcontext

emphasized time,had what reasonable doubt was Atnot. the no
impermissiblyclaim was made that the court’s instruction shifted

proof any wayofthe burden to the ordefendant in violated the
requirements imposed by Wentworth, 832, 838-39,v.State 118 N.H.

858, (1978). arguments395 A.2d 862-63 Those are made for the
appeal.on objectfirst time Because the defendant tofailed and take

exception original givenan to the byreasonable doubt instruction
clearly objectionthe court and virtuallyfailed to state his to the

reinstruction, precluded claimingidentical he is from that the
491:17; O’Brien,instruction was erroneous. RSA State v. 114 N.H.

233, 236, 783, Perrin,(1974); Roy 88,317 A.2d 785 see v. 122 N.H.
100, 1151, (1982).441 A.2d 1159

arguesThe defendant next failingthat the trial court erred in to
give an concerninginstruction the testifydefendant’s failure to on

own uponhis Hebehalf. relies a ofdecision the United States
Court,Supreme approximatelydecided yearsone-and-one-half after

case,the trial in this which holds athat trial court must instruct the
jury maythat no adverse inference be drawn from the defendant’s

testifyfailure to requestedwhen such properly byan instruction is
Kentucky, 288,the defendant. (1981).Carter v. 450 U.S. 303

The upondefendant’s misplaced.reliance spiteCarter is In
of the fact that the defendant had absented himself from the trial

evidentiary began,before phaseits requesta for an instruction on
testifyhis tofailure was not made until after the trial court had

charged jury. State,the In this righta defendant waives his to a
specific jury request timelyinstruction unless the is made. See
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O’Brien, 236,62H; 114 N.H. atSuperior and v.Court Rules 72 State
Second, underlying is that athe rationale Carter317 A.2d at 785.

testifyduringpresent on his owntrial who elects not todefendant
decision toprejudiced because of his remainnot bebehalf should

us, however, whoinvolves a defendantThe case beforesilent.
trial, who wasa defendantpresent at his notelected not to be

testify.present chose not toand
trial resultedbifurcatedguilt phase of the defendant’sAfter the

verdict, proceedings commenced.insanity phase theofguilty thein a
cross-examination, posedState,the onDuring proceedings,these

Relyingexpert.psychiatricquestions the defendant’shypothetical to
743, (1944),244, 246, A.2d 744Company, 4093 N.H.v.on Connell

given a new trial becausehe should bethatdefendant contendsthe
in theexpert on facts notwere basedquestions asked of thecertain

Arillo,id., 122 N.H.v.at also State40 A.2d 744. Seeevidence. See
1163, 1164 (1982).107, 108, 441 A.2d

Connell,distinguished frompresent case is to beThe
however, on cross-examinationquestions here were askedthesince

Company,v. 93Connellexpert, on direct examination.the notof Cf.
cross-examination, hypothetical246, at On40 A.2d 744.N.H. at

accuracytesting orpurpose thethe ofquestions asked forcan be
opinion. 2determining hisexpert the value ofcredibility orof an

14:30, (6th 1972); see alsoed.Gard, at 666Evidenceon §Jones
Wigmore14, 1972);(2d 2n.92 ed.at 33on EvidenceMcCormick §

1979).684, The State’s(Chadbourn rev.at 960on Evidence §
expertquestionshypothetical to the defendant’sposingpurpose in
expertattempt that theto establishwas toon cross-examination

permitted suchquestions forareBecause suchwas unreliable.
them.properly allowedpurposes, the trial court

trial,insanity phase theof thein thethe evidenceAt the close of
insanityfinding the courtjury upon a ofthatthecourt instructed
dangerous thedetermine, fornot it“whether or be]would [would

complains the court’slarge.” thatgo The defendantto atdefendant
finding insanityconsequences ofconcerning of atheinstruction

Helgemoe, 118 N.H.v.procedure in Novoselthe outlinedviolated
Novosel, court124, (1978). this115, 125, InA.2d 130384

brieflyjury theofinform thethe trial courtthatrecommended
Id.,finding insanity. 384upon a ofprocedures availablecommittal

1981).130; 651:9, (Supp. The informationRSA :ll-aA.2d at see
brief, policyalthough thejurors, satisfiedgiven by the court to the

theimplication was thatits obviousbehind Novosel because
dangerous.go to beif he were foundwould not freedefendant

deficient, effect ofMoreover, theif instruction waseven the
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any error was minimized when repeatedlythe defendant’s counsel
emphasized finding insanitythat a of would not mean that the

“simply away.”defendant would walk Helgemoe,See Novosel v. 118
125, (andat 384 A.2d at 130 therein).N.H. cases cited

Affirmed.

All concurred.
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