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735, (1977);A.2d 736 RSA 514:9. The trial court neither abused381
of law when it denied theits discretion nor erred as a matter

amend, plaintiffplaintiffs motion to because the was not entitled
damages punitiveunder 265:89-a or to oreither to double RSA

Fernald,damagesexemplary v.under the common law. See Johnsen
441, 1367, 1368440, (1980).120 N.H. 416 A.2d

Fernald,In v. we held that the use of the fact that theJohnsen
accident, purposean for thedefendant’s intoxication caused of

policy legislatureenhancing damages, publicis a matter of for the
Johnsen,441, at Sinceto determine. Id. at 416 A.2d 1368. the

damageslegislature inhas set forth the measure of civil actions
involving applicationintoxicated drivers and the conditions for of
statutorily damages. providesThis statuteenhanced RSA 265:89-a.

damages imposedshall be on intoxicated driversthat double whose
others,injuryconduct has caused to whose intoxication is a

factor,contributing who of aand have been convicted second or
driving intoxicatingsubsequent offense of under the influence of

us,liquor seven-year period.within a the facts of the case beforeOn
clearly inapplicable.isRSA 265:89-a

Affirmed.

Douglas, J., only.inconcurs the result
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Cleveland, Bass, (RobertWaters & of Concord T. Clark on the
orally), plaintiff.brief and for the

Smith,Upton, (Gilbert UptonSanders & of Concord on the brief
orally), Belknap County.and for the defendant

Smith,Gregory attorney general (LorettaH. Platt on the briefS.
orally), Hampshire.and for the defendant State of New

BoiS, cross-appeals Superior (Temple,J. These are from a Court
J.) requiring Belknap Countydecision to enroll certain of its
employees System.Hampshire principalin the New Retirement The
defendants, Belknap County system, challengeand the retirement

respectivethe trial court’s denial of their tomotions dismiss as well
underlyingas the court’s certification of the as aaction class action.

Association,Employees’ representative plaintiffThe State the of the
employees,class of thatclaims the trial court defined the members

narrowly provided inadequate remedy.of the class too and an We
affirm the denial of the defendants’ motions to anddismiss the
granting remand, however,of class action status. We for further
proceedings respect plaintiffwith to the size of the class and the
adequacy remedyof the ordered.

case,setting preliminaryIn view of the factual of this a discussion
SystemHampshireof the framework of the New Retirement will be

1945, legislature comprehensiveIninstructive. the State enacted a
establishing Employees’ System.bill the State Retirement See Laws

1945, (current 100-A). system,201ch. version at RSA ch. The which
trustees,by (Supp. 1981),RSA 100-A:14a board ofis administered
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gov-State and localbenefits forvarious retirementprovides
(Supp.(Supp. 1981), :6employees. RSASee 100-A:5ernmental

:8, 1981), (Supp. 1981).(Supp. :101981), :9
anyscheme, governing ofstatutory boardtheUnder “[t]he

city, political maycounty, or other subdivision of the statetown ...
eligibleemployeesits officers and become to. elect to have. .

1981).system.” (Supp.100-A:20 Iparticipate in retirement RSAthe
governmentany itsof to enrollUpon the affirmative decision local

system, of of theemployees in the the board trusteesandofficers
system of theset a date for the commencementretirement must

Althoughsystem.employees’ participation in Id.and theofficers’
membership system optionalin is for those officers andthe

prior participation,ofemployees hired to the effective date
begin theirmembership compulsoryis for whothose individuals

participation.the effective RSA 100-employment after date of
system through of theThe is funded the contributionsA:22.

gov-employees respectivetheparticipating officers and and
employingernmental entities them. RSA 100-A:24.

Having general of the State retirementdiscussed the framework
system, particular this In Marchwe now to the facts of case.turn
1946, Belknap County adopted a whichthe defendant resolution

employeesprovided in the Statefor the inclusion of its officers and
systemsystem. of of the retirementretirement The board trustees

July 1, 1946, participation theestablished as the effective date of for
Notwithstandingemployees county.and the itsofficers of defendant

obligation systemunder the retirement statute to include all of its
employees system, county onlythe ofnew in the enrolled a handful

employees.
1970, treasurer,Harry Descoteau,In Mr. M. the assistant State

secretary CountyBelknapinformed the to the thatcommissioners
county’s employees was inthe failure to enroll all hired since 1946

Althoughsystemtheviolation of State retirement statute. Mr.
enrollingcounty necessityDescoteau theinstructed as to the of

employees system, county disregardedthese of theas members the
this instruction.

years later, county’sSeven as a result of failure tothe continued
act, county qualifyingMr. all full-Descoteau ordered the to enroll

employees immediately employeeand fortime to offer each credit
anythe extent of service the date ofbetween 1946 and effective

again, county complyenrollment. Once the failed to with the order
satisfactory enrolling employeesin a manner. Instead of all full-time

service,1946, offering pasthired after for theand them credit
choose,county theyemployeesadvised thatits then current could

joinrequired, system.but were not to Whilethe retirement
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approximately fifty percent employees joinof the decided to the
system, they past Julyreceived no credit for their service. After
1977, however, employees automaticallyall new became members

system.of the
Employees’ bargainingThe State Association was certified as the

agent Belknap County employees Shortlyfor various in late 1977.
thereafter, county’s complythe association learned of the failure to
fully outstandingwith Mr. Descoteau’s order. The association
requested county provide employeesthat the all of its with full

service,past countycredit for their but the did not heed this
request.

1980, Employees’In employeesthe State Association and three of
Belknap County petition superiorfiled a in the court for a
declaratory judgment. petition soughtessentiallyThe three

first,by plaintiffsdeterminations the court: that the could maintain
action,the appropriate consistingaction as a class with the class of

employees Belknap Countyall of who were hired after 1946 and
system; next,who were not enrolled as of themembers retirement

system obligatedthat the State retirement and its trustees were to
countyensure that the allenroll members of the stated class and

give any service;past finally,each member full credit for and that
county required paythe employees’was to both its share and the

respectiveshare of the contributions which should have been made
during period non-compliance.the of

countyThe defendant filed two motions to dismiss and a
clemurrer, claiming sovereign immunity, laches,that and the
expiration of the statute of limitations barred the action. In the
alternative, countythe claimed that the case was not suitable for

employeesclass action status and that the should have been
required bring capacities.to suit in their individual The defendant

Hampshire SystemNew Retirement also afiled motion to dismiss.
It contended that it was immune from suit itand that lacked the
authority compel county implement plan.to the to the retirement

rejectedThe trial court the defendants’ contentions and denied
Althoughthe motions to dismiss as well as the demurrer. the court

permitted employees’ action,the association to maintain a class it
membership only employeeslimited in Belknapthe class to those of

County who in petitionwere service at the time the was filed in
1980, eligible joinand system.who were otherwise to the retirement

Employees’The court ruled that the State Association and the three
plaintiffs proper representatives.named were the class

addition, countyIn permitthe court ordered the to the members
employeeof “buy-back” prior yearsthe class to all of creditable

order,provision countyservice. requiredUnder this of the the was
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liability for the members’unfundedthe accruedofpay its shareto
“buy-back”towho electedservice, employeesthewhileyears ofpast

pay amountrequired to anwereserviceyears creditableoftheir
they havewouldthatcontributionsof theamountequal to the

Finally,noncompliance.county’sduring period theoftheprovided
totrusteessystem and itsretirementthe Stateorderedcourtthe

employeeof thecounty properly the membersenrollthat theensure
class.

argue trial courtthat thefirstappeal, the defendantsthisOn
immunity,concerning sovereignrejecting claimstheirinerred

laches, running of limitations.of the statuteand the
inoperative thisimmunity doctrineSovereign remains an

532,282,State, 280, 534444 A.2dDunaisky v. 122 N.H.SeeState.
1981). Nevertheless, recognizedwe have(Supp.(1982); RSA 99-D:1

State,immunity. Dunaisky 122 N.H.may v.waive itsthe Statethat
340, 344,State,534; 341 A.2d282, 115 N.H.v.444 A.2d at Sousaat
93,Banas, 399 A.2d 608282, 119 N.H.(1975). In v.Chasse285

legislature has‘if thewaiver will exist(1979), thatwe stated “[a]
byexpressly reasonableby orit statute eitherprovided for

” 96, (quoting Co.Public Service399 A.2d at 610implication.’ Id. at
874,54, (1959)). held inState, 56, We149 A.2d 876102 N.H.v.

mentally illestablishing rights for certainthat a statuteChasse
the forpermitted individuals to sue Stateimpliedly suchpatients

97,infringement rights. at 399 A.2d at 610.any 119 N.H.of their
100-A, clearlycase, RSA ch.issue in the instantThe statute at

governmental retirement andemployees to receiveentitles certain
1981).(Supp. Thesebenefits. See RSA 100-A:23other related
compensationemployee’spart ana substantial ofbenefits constitute

employeepermanentupon ofvested the commencementand become
597, 602,Comm’n, 118 392Personnel N.H.v. N.H.status. Jeannont

1193, (state employees obtain(1978); see RSA 100-A:3A.2d 1196
generallyservice).employee months’ Seepermanent status after six

204,448, (1976).Fowler, 446, A.2d 205116 362Fowler v. N.H.
service,governmentDesigned competent individuals intoto attract

essentially protection of thefor theare createdthe benefits
Id.,family. 205.employee his 362 A.2d atand

provisionsconsidering unqualified for theAfter the
significant suchnature ofpayment benefits as well as theof

eligiblebenefits, provides all100-Awe conclude that RSA ch.
right to benefits.governmental employees enforceablewith an

right benefitsto receive retirementBecause the existence of a
recoveringremedy theseappropriate forimplies the existence of an

610,Banas, 96,benefits, we hold399 A.2d atv. 119 N.H. atChasse
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properlythat the systemtrial court ruled that the retirement
implicit sovereign immunity.statute contains an waiver of

correctlyWe also hold the trialthat court determined that the
six-year limitations,statute of (Supp. 1981),RSA 508:4 I and the
equitable preclude concerningdefense of laches did not all claims

county’s noncompliance prior Initially,the to 1974. we note that
onlypayable uponbenefits are the death or of aretirement

theyqualifying employee; payable priorare not to these events. See
(Supp. 1981), :8,(Supp. 1981),RSA 100-A:5 (Supp. 1981).:6 :9

Although employees rightobtain upona vested to benefits the
permanent status,employeecommencement of their the ofstatute

beginlimitations does not to run paymentsuntil the time that the
become of Citydue—the time death or retirement. Abbott v. Losof

438,Angeles, 462-63, 484,50 Cal. 2d (1958);326 P.2d see 4499
989,Corbin on (1951);Contracts at 966-67§ Generalcf.

Theraphysical, Dupuis, 277, 279, 227,v.Inc. 118 N.H. 385 A.2d 228
(1978); Calderwood, 29, 35, 118,Blanchard v. 110 122N.H. 260 A.2d

Thus,(1969). six-year onlythe statute of limitations would thebar
employeesactions of whose notsuits were commenced within six

years after their ordeath retirement.
court, moreover, correctlyThe trial periodruled that the

during permissible exclusivelywhich suit was was not limited to
six-year followingperiod employee’sthe each death or retirement.

county’s continuing obligationsAs a result of the breach of its to
eligible employees systemenroll in the retirement and theto make

requisite contributions, employees elected,the havecould consistent
anticipatory breach,the county anywith doctrine of to sue the at

prior respectivetime to their or 11deaths retirements. See
1301, (3dWilliston on 1968);Contracts at 478-79 ed. Corbin§

959, 960, 852-53, (1951);on Contracts at 856 see also Beaudoin§§
State, 562,559, 310, (1973);v. 113 N.H. 311 313A.2d Lamoreauxcf.
Rolfe, 33, (1857).v. 36 N.H. 36-37

determining apply laches,In whether to the doctrine of most
guidance analogouswillcourts look for to the statute of limitations.

Cote, 372, 374, 360,v. 94 (1947).Cote N.H. 54 A.2d 362 anWhen
broughtaction is period, presentwithin the limitations laches will a

only delayif bringingbar the in suit was andunreasonable
374-75,prejudicial to the defendant. See id. at 54 A.2d at 362.

assuming arguendo delayEven that the in wasthis case
unreasonable, provewe find that the have failed thatdefendants to
they prejudice.any countyhave suffered The had an absolute and
unambiguous obligation under 100-A allRSA ch. to enroll
employees employees’hired after 1946. The failure to sue at the
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addition, anycounty’s responsibility. Innot theoutset did alter
rights during thirty-four-knowledge by employees of their thethe

inconsequential county’snoncompliance toyear period was theof
if,Thus,obligation. prejudice even as thestatutory no would result

system claims, delay precluded it fromthedefendant retirement
knowledgeemployees’making meaningful inquiry the ofintoa

rights.their
system argues the courtnext thatThe defendant retirement

employees’ a action. It contendsimproperly the suit as classframed
statutory law of thisprovisions, nor the commonthat neither the

State, in outside thepermit maintenance of class actions casesthe
protectionconsumer area.

longdisagree argument. heldWe have thatWe with this
litigationprevention multiplicityof useless and a of needless“[t]he

recognized ground jurisdiction.”equity Bank,suits is a of Smith v.
Elms,1082,254, 255, (1897); Allbee v. 93see45 A. 108269 N.H.

Additionally,203, 790, (1944). court has202, this79137 A.2dN.H.
validity representative several occasions.recognized suits onthe of

673, 681,Security, 118 394 A.2dRoyer Dep’t Empl. N.H.v. State of
see, Publishing828, J., concurring); e.g.,(1978)(Douglas, Monitor833

402, 725,Hill, 397, (1961); TextileA.2d 727v. 103 N.H. 173Co.
823,Textron, 385, 387, 111 824A.2d99 N.H.Workers Union v.
joinder,multiparty(1955). permitting representative suits andIn

justiceemphasized administrative conveniencewe that andhave
extraordinary proceduralimplementation ofoften warrant the

Bank, 255,Id., 824; 45at A. at111 A.2d at Smith v. 69 N.H.devices.
rationale, we hold that the class action1082. with thisConsistent

procedural in this State.constitutes a viable device
recognized generaljurisdictions have certainMost
Royer Dep’t Empl.prerequisites all class actions. v. Statefor of

J.,683, (Douglas, concurring).Security, 834118 N.H. at 394 A.2d at
First, is so thatthere be a definable class which numerousmust

Second,impracticable.joinder theof all members would be
typifyor whichrepresentative parties have claims defensesmust

class,the and thethe or of all members ofclaims defenses
fairly adequately protect ofrepresentatives and the interestsmust

Third, questions to the class mustthe class. of law or fact common
Finally,questions affectingpredominate individual members.over

superior means forthe class action must be to all other available
Action,adjudicating Prerequisites adispute. Class 3the See for

63, (1978); Homburger,ALI-ABA J.Course Materials 65-70
Rule, 609,L. Rev.and the Federal COLUM.State Class Actions 71

1200-90,NEWBERG,(1971). generally ACTIONS631 See H. Class §§
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adopting(1977). general prerequisites,at 293-370 While these we
court,urge superior pursuant rulemaking authority,the to its to

notice, exclusion,provisions regarding requestsestablish further for
judgments, attorneys’execution of and fees.

reviewing case,pleadingsAfter the in this we hold thethat
prerequisitessuit satisfied plaintiffthe four for a class action. The

employees large class,ofwere members a and identifiable and their
adequately protectedinterests could inbe a Inclass action.

addition, disputeall proprietyof the matters in torelated the of the
conduct, judiciallydefendants’ and the class was theaction most

just resolvingeconomical and method for this issue. The trial court
properlythus thatruled the case forwas suitable class action

status.
argument,In systemits final the defendant retirement

authority declaratorycontends that the trial court had no in this
judgment proceeding requiringissueto a remedial order affirmative

by argumentaction the defendants. This is correct afrom
procedural standpoint (declaratory judgments)because RSA 491:22
grants superior only authority rightsthe court the to declare the

obligations litigants. Nevertheless,and of a dismissal based on the
argument merelydefendant’s counterproductive;would be it would

litigation upon filing pleadings.foster additional the of revised For
reason, plaintiffsthis we hold thethat should be allowed to amend

pleadingstheir on remand in order themto make consistent with
granted.the relief

We Employees’now address the claims of the State Association.
previously noted, arguesAs the association that the trial court erred
declaring appropriate onlyin employeesthe class to include those

filingwho were in petitionservice at the time of ofthe the in 1980.
The association that propercontends the class allconsists of

1,Belknap County July 1946,employees hired after who were not
system.enrolled as themembers of

class,defining scope properIn the of the courts consider
factors, including identifiability manageabilitynumerous the and of

class, standing members,the the of anythe existencethe of statute
difficulties, similarityof limitations as well as the of the issues

sought. Newberg, 1032a,supraraised and the relief 1See H. §§
1032b, 1040, 80-81,75, 83-84; see, e.g., Philadelphiaat Electric Co.

Co., 452, (E.D.v. Anaconda American 43 Pa.F.R.D. 461-62Brass
already1968). We have stated that ofthe statute limitations bars

employeesthe claims of those whose suits were not commenced
yearswithin six petitionof their death or inretirement. Because the

1980, any employeethis case was in priorfiled who died or retired
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Additionally, the classfrom the class.should be excludedto 1974
employees would have beenformer whoshould not include

resignedineligible (i.e., or were terminatedfor benefits those who
limitations, however,retirement). Subject weprior to these twoto

byproposed satisfied thethat the class the associationhold
standing,identifiability, manageability,requirements andfor

similarity of claims.
onlyplaintiff toto limit the classThe trial court’s decision

holding basedqualifying employees positions in 1980 wasthose
effectivelyprimarily provisions of 100-A:3 whichon the RSA

system employees.membership currentrestrict in the retirement to
employeesqualifying and theThe trial court reasoned that retired

qualifying employees should be excludedbeneficiaries of deceased
they employees. We do notfrom the class because are not current

accept reasoning has misconstrued thethis because the trial court
sought by individuals.substantive nature of the relief the excluded

bycompensation past wrongsseek committedThese individuals for
defendants; they present of thethe do not seek to become members

system. eligible employees, eligibleLike all other the excluded
rightemployees toand their beneficiaries had an enforceable

inequitableit to bar thesereceive benefits. We hold that would be
changesenforcing rights simplyfrom their because ofindividuals

employmentin their status.

limitingThe trial court also relied on 100-A:25 in theRSA
plaintiffsize of the class. This that the retirementsection states

system payment employeesshall not be liable for the of benefits to
employeesofor beneficiaries deceased for whom contributions were

recovery bynever received. The trial court ruled the of benefitsthat
bypolicythe excluded individuals would violate the of this section

making system employeesthe retirement liable to for whom
First,agree.contributions were never made. We do not from a

viewpoint, underlyingpractical liabilitythe in this case is the
liability county,of the defendant not the defendant retirement

addition,system. remedy byprovidedIn the the trial court
contributions,expressly provides tardy, by countyfor albeit the and

remedy, therefore,employees.the The is consistent with 100-­RSA
impose liability systemA:25 itbecause would not on the retirement

requisite Consequently,until the contributions were made. we
conclude that the trial court’s reliance on RSA 100-A:25 and RSA

misplaced.100-A:3 was We hold that the court should have
plaintiff eligible employeesextended the class to include all whose

subsequentservice terminated to 1974.
employees’ challenges adequacyThe association also the of the
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remedy provided by the trial court. It thatclaims the court should
required county pay employees’have the defendant to the share of

owing during periodthe noncompliance.contributions the of
reject argument. provisions requiringWe this The remedial

county paythe to its share of the unfunded contributions and
permitting eligible employees “buy-back” prior yearsthe to all of
creditable service were fair and reasonable. We hold that an order
requiring county pay employees’the to for the share of contributions

produced unduly taxpayerswould anhave harsh effect on the of the
county as well employeesas on the current and future who must

addition,system. “buy-back” provisionsfund the In we note that the
optional require nonconsentingwere in nature and did not

employees expend anyto funds.
Although “buy-back” unobjectionable,provisionswe find the we

adequacy remedy respectare concerned about the of the with to
eligible employees join systemthose who would have desired to the

financially incapable “buying-back” prior yearsbut are now of their
employees clearly injuryof service. These have ansustained as a

system,result of the defendants’ failure to inenroll them the and
they right appropriatehave a to relief.

remand, the trialOn court should ensure that the interests
financially strapped employeesof properly protected.the are While

determiningthe trial court should use its discretion in the
appropriate employees, might requiringrelief for these it consider

county pay employees outrightthe equivalentto these a sum to the
countyamount of the contributions which the should have made for

employee.each such
argument, employees’In its final the association claims that

permittedthe trial developmentcourt should have further factual
prior disputedof the case to the issuance of the remedial order.

Contrary argument, pleadings, motions,to this we find that the
memoranda,objections, hearing providedand the trial court with

Nevertheless,sufficient information on which to base its decision.
equitable proceedings,because of the nature of these we will allow

parties any pertinentthe to raise additional onfacts remand.
conclusion, purposes enlargingIn plaintiffwe remand for of the

providing appropriate any eligibleand employeesclass relief for
“buy-back” priorwho lack yearssufficient funds to their creditable

of service. The trial court should ensure that the ofinterests the new
financiallymembers of the strappedclass and the members are

fairly adequately protected by representatives.and the class This
undertaking may requireof course the selection of additional class
representatives. Finally, plaintiffs permittedthe should be to
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givenbe anparties shouldallpleadings, andtheiramend
may awhich haveany factspresent additionalopportunity to

decision.ultimatebearing court’son the trial

exceptionsDefendants’
overruled; plaintiffs’

part;inexceptions sustained
remanded.

All concurred.
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