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Merrimack
No. 81-346

Club,Downtown Athletic Inc.

v.

G. Arthur Brown

7,July 1982

Smith,Upton, Sanders & (Garyof Concord B. Richardson on the
orally), plaintiff.brief and for the

by orally,Dibble, Contoocook,Charles E. of brief and for the
defendant.

principal questionBatchelder, appealJ. The involvedin this is
(hereinafter Downtown)whether the DowntownAthletic Club can

bring againstsuit the defendant for breach of a lease entered into
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Club, Inc.Athleticand the Concordthe defendantbetween
15, thatThe defendant claimsConcord) March 1976.on(hereinafter

bringstanding an because thereto such actionhas noDowntown
mayDowntownparties. hold thatWetheprivityno betweenwas

bring (Peterruling V.suit and affirm the of the Masterthe
Millham, reportEsq.) plaintiffwho for the and whose wasfound

by (Temple, J.).approved the Trial Court
1974,standinggive InThe which rise to this issue follow.facts

second, third,Realty Corp. and fourth floorsMonadnock leased the
building to20 in Concord the Concordof a at Pleasant Street

15, 1976, portiona theMarch Concord sublet ofAthletic Club. On
April year,of the samepremises to the defendant Brown. In

consisting sportsequipment, of andsold its exerciseConcord
day andequipment, to and the same sublet the thirdDowntown on

permitted in theDowntown was samefourth floors to Downtown.
Club, periodfor aAthletic Inc.agreement Concordto use the name

30, 1977,year. purchased all theDowntown ofone On Decemberof
outstanding Theof its two shareholders. masterstock Concord from

party was awareneither to the December 30 transactionfound that
year LegislatureJuly Hampshirethe the Newthat on 15 of same

nonpaymentfor of fees.the Concord Athletic Clubhad dissolved
by payablepaid rent after December 30 checksThe defendant the

byConcord, negotiatedwhich were Downtown.to
1979,25, premisesportionMay the his of thedefendant subletOn

agreement agreedRahmlowunder an whereinto Juanita Rahmlow
payable thepay all that became due and under“assume and rentsto

Athleticagreement Brown and the Concordbetween Arthurlease
agreement.partywas Rahmlownot a to thisDowntownClub.”

ShortlyAugust early September.premises in latethe orabandoned
premises,thereafter, padlocked to the subletDowntown the door

throughafter, defendant, personally ortime the eitherand some
equipment and fixtures.agents, premises and removedtheentered

damage premises. In Marchto theextensiveTheir removal caused
arisingdamages breach of1980, brought from asuit forDowntown

defendant.lease Concord and thethe between

1981, (current294:98, versionby 557:2repealed LawsRSA
“anyprovides1981)), that business(Supp.293-A:106at RSA

legislature shall neverthelessby theact ofcorporation dissolved
years, purposefor the ofbody corporate termfor a of 3aascontinue

graduallyby againstdefending it and oforsuitsandprosecuting
distributing . . .” Theits assets.closing settling andits concernsand

and,assigned, uponcould beBrownandbetween Concordlease
in the leaseofcorporation, interest Concordof thethedissolution
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could, turn,devolved to the two conveyConcord who instockholders
their interest Hamptonto Downtown. HamptonSee v. Beach

Co., 89,Improvement 94, 442,107 N.H. (1966);218 A.2d 446-47 see
Engel, 8, 13,also 636,MBC Inc. v. 119 N.H. (1979).397 A.2d 639

by sellingThe master found that their Concord stock to the
plaintiff, the Concord stockholders intended to transfer all assets
and liabilities to transcriptDowntown. Absent a of the evidence

master, findingsbefore the we will affirm his and conclusions
patently Bielagus Devine,unless unlawful. & Martina v. 122 N.H.

324, 325, 540,444 A.2d (1982); Zoning541 Adj.,v.Small Bd. of
226,Newbury, 229,Town 121 520,N.H. (1981).427 A.2d 522 Itof

that, 30, 1977, acquiredfollows on December when Downtown the
stockholders,Concord stock from Concord’s it stood in the shoes of

respect agreementwithConcord to its lease with the defendant.
arguesThe corporationdefendant that a which owns the common

standingstock of another has no to in the name ofsue the second
corporation. Co.,He relies on 273, 288,Kidd v. Traction 72 N.H. 56

465, Gobel,(1903); Inc.,A. 469 In re 849, (2d80 F.2d 851 Cir.Adolf
1936) support proposition.to this inapplicable.The cases are Gobel

unliquidatedand Kidd concern corporations, whereas this case
involves a corporationsuit after the has been dissolved and its assets
transferred.

that, althoughThe master found the lease between
Concord and the onlydefendant contained one renewal term
expiring 28, 1978,on March the defendant continued occupyto the
premises, partyand each bybelieved that it was bound the terms of
the lease. In the transcriptabsence of the of testimony,the we

saycannot in this case that the master erred as a matter of law in
finding (whena breach of the lease payRahmlow failed rent),to
damages, and an attorneys’award of Bielagusfees. See and

Devine,Mwrtina v. 325,122 N.H. at 541;444 A.2d at Small v.
Zoning Adj.,Bd. Newbury, 229,Town 121 N.H. at 427 A.2d atof of
527. willWe not consider argumentthe defendant’s that the
damage premisesto the expirationoccurred after lease,the of the

arguedbecause it was never before the Exportmaster. See Badr
Import,and Co.,Inc. v. PaperGroveton 101, 103,122 N.H. 441 A.2d

1159, (1982).1161

Affirmed.
All concurred.


