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Pawlus, 273, 274, 487,Appeal 121 428Czeslaw N.H. A.2dfaith. of
Manchester, 275,(1981); v. N.H. at 305 A.2d at488 Clark 113 672.

argueswhenpersonnelThe commission misreads Pawlus it that
hearingpersonnel appealsprevents the fromPawlus commission

Rather,employees. personnel isprobationaryfrom the commission
Appealuniquely Hildegardsuited to hear these claims. See of

Tamm, 646, 647,122 1373, (1982).N.H. 448 A.2d 1373

personnelThe commission refused consider thisto case
erroneously jurisdiction.because it believed that it had no We

course, onlyfor ifremand this case reconsideration. Of the
employee can the his termination wasconvince commission that
“arbitrary, illegal, capricious or made in bad faith” under the

prevail.test hePawlus could

Remanded.

All concurred.
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P.A., Kittery, (Richard E.of MaineE. Dill AssociatesRichard
plaintiff.orally),and for theDill on the brief
P.A.,Millimet, (SusanDevine, M.Branch of ManchesterStahl &

orally), the defendant.the brief and forVercillo on

receiving under the workmen’sAfter benefitsPer curiam.
Holzworth,281,act, plaintiff,the Kristencompensation RSA ch.

defendant,againstnegligence Peterbrought present action thethe
groundon the thatfiled a motion to dismissFuller. The defendant

negligenceplaintiff’s(Supp. 1981) the action.281:12 barredRSA
{Bean, J.) granted to dismiss. Wethe defendant’s motionThe Court

affirm.
Holzworth, part-timeemployed as aplaintiff, wasThe Kristen

Farm, bygroom Runnymede farm owned the defendant.at a horse
horsegroom,4, 1977, performing her tasks as a shewhileOn June

injuryby The bite caused tothe left hand a stallion.was bitten on
compensation benefitsShe received workmen’sher left thumb.

presentSubsequently, initiated thepursuant 281. sheto RSA ch.
againstnegligence as the owner both of theaction the defendant

premises and of the horse.
only is whether the workmen’sappeal, the issueIn this

1981) negligencestatute, (Supp.I bars acompensation RSA 281:12
capacityinby against employer his as theemployee anaction an

instrumentality causing injury.premises theof the and of theowner
dual-capacity theory,adoptplaintiff requests to theThe this court

against employersnegligence in certainpermits actionswhich
instances, claiming duties as a landowner andthat the defendant’s

separate and distinct from those owedowner of a stallion werethe
Larson,plaintiff employer. 2A A. The Law ofas Seeto the her

Compensation 14-229, 72.82,72.80, at 14-234at §Workmen’s §
Lewis,argues of v. 118(1982). plaintiff that the case StevensThe

637, convincing367, 369-70, (1978), provides387 A.2d 639N.H.
theoryadoption dual-capacity inprecedent support of thein of the

disagree.Hampshire. WeNew
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rightemployee’s to sue1981)(Supp. limits anI281:12RSA
follows:as

chaptersubject thisemployer toemployee of an“An
allhave waivedconclusively presumed to...shall be

by oror statuteat common lawwhetherrights actionof
otherwise:

employer’s insuranceemployerAgainst or thetheI.
. . . .”carrier

employee“clearly prohibits an fromthis statuteheld thatWe have
personalagainst employer forhismaintaining actiona common-law

relationship.” v.arising employmenttheinjuries out of O’Keefe
N.E., Inc., 834, 835-36, 424 A.2d120 N.H.GrocersAssociated of

894,Corp., 121199, (1980); Int’l N.H.see Park v. Rockwell201 but
1136,900, (1981).1140A.2d436

maydual-capacity beAlthough application the doctrineof
circumstances, Seekamp, 122v.in see Robbinsappropriate other

537,318, 321, (1982), this case do notthe facts of444 A.2d 538N.H.
application of this doctrine.thewarrant

Lewis, employeepermitted an tov. this courtIn Stevens
against capacitynegligence employer in his as abring action hisa

370, 639; IIbut see RSA 281:12co-employee. 118 N.H. at 387 A.2d at
against co-employees1981) (legislature(Supp. abolished suits

presentedtorts).except is to the factsfor intentional Stevens limited
case, i.e., egocorporatedefendant is both the alterwhere thein that

370,performing corporate responsibility, see id. at 387 A.2daand is
639, suggestion capacity theoryno that the dualat and it contains

employees employer inpermit to sue their hisbe extended toshould
capacity landowner.additional as

case, injuredplaintiff whilepresent the wasIn the
employee. employment relationshipTheperforming her tasks as an

relationship parties time thebetween the at the ofwas the dominant
22,Corp.,v. 543 F.2d 26accident. See Kottis United States Steel

denied,1976), (1977); see Tatrai v.(7th cert. 430 916 butCir. U.S.
1162, (Pa.University Hospital, 1164-65Presbyterian 439 A.2d

plaintiff claims1982). find the distinction theWe are unable to
duty, keepemployer, to a safethe defendant’s as anexists between

duties, premises theplace, owner of the andwork and his as the
horse, public potentialofthe stallion or to warn theto restrain

againstbring negligencedanger. plaintiff to a actionTo allow the
landowner, recoveringemployer capacity after benefitsher in his as

statute,compensation would undermine thetheunder workmen’s
compensation v.policy statute. Seeof the workmen’s O’Keefe
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N.E., Inc., 835-36,Associated Grocers 120 atN.H. 424 A.2d atof
(1980);201 Corp.,Kottis v. United States Steel 543 F.2d at 26.

Affirmed.

Personnel Commission
No. 81-465

Appeal Hildegardof Tamm

(New Hampshire Commission)Personnel

7,July 1982

Friedman,Bruce E. FamilyFranklin Pierce Law Center and
Clinic,Housing by orally,Law plaintiff.brief and for the
Smith,Gregory attorney general Scott,(PeterH. C. assistant

attorney general, orally),on the brief and for the defendant.


