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Seabrook, Hamp-in New24, power demonstrationnuclear1980
shire.”

thislaws of Statenor theconstitutiontheNeither
State, seebring of thea suit on behalftaxpayer toaauthorize

827,Co., (10th Cir.F.2d 832502InsuranceGallagher v. Continental
theby implication whenhowever, authority arisecan1974); such

in itsencourages or assiststacitly the claimattorney general
essentiallyattorney generalcase,damages. theIn thisofassessment

broughttherefore, properlysuit; his suit wasplaintiffstheratified
future,thein area inproblems thisTo avoidof the State.on behalf

onlydo soshouldbringing in name of the Statesuit theany citizen
writing which isattorney general inof theexpress consentthewith

appropriate court.in thecase filepart of themade a

againstjudgment ClamshellDefault
vacated; remanded.Alliance

Brock, J., did not sit.
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P.A.,Hatfield, & Bosse Hillsboroughof (Leigh D. Basse and
Margaret-Ann brief,Moran on the and orally),Ms. Moran for the
plaintiff.

Rogers,Paula T. Concord,of by orally,brief and for the
defendant.

Per curiam. The issue in this case is whether the Master
(Robert Carignan, Esq.), approvedA. whose recommendation was
by Superior finding(Temple, J.),the inCourt erred that the

bydefendant seller’s title was unmarketable because it was clouded
grantedoption purchase previouslyan to which had been to a third

party. We reverse.
2, 1979,May parties purchase-and-saleOn the executed a

Henniker,agreement concerning Hampshire.inreal estate New
Conveyance property contingent upon buyer’sof the was the
obtaining financing. Savings agreedThe Concord Bank that it

buyer’s mortgageapprove applicationwould the for a loan if she
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buyeracceptable informedproduced title abstract. When the thean
buy”optioninto a “lease with tothe seller had enteredbank that

1976,August financein it refused to thea Michael McLinwith
ground Mr.that title was encumbered. McLin’stransaction on the

1, 1976,September and ended onterm commenced onlease
by28, 1977,February he was evicted the defendantbut he claims

buy,option to whichthe lease term. Mr. McLin’sbefore the end of
writing, expired thirty days after terminationto be exercised inhad

that Mr. McLin did not exerciselease. The seller maintainsof his
yearsduring attemptedoption period to exercise it twohis this but

later, 1979, property be sold.he learned that the wouldin when
Savings Bank would notshe learned that the ConcordAfter

loan,mortgage buyer specific performanceapprove the sued forher
court,remedy, approvingget superiormarketable title. As a theto

recommendation, buyer sixty daysgave in whichthe tothe master’s
terms; however,financing original if theunder the saleobtain

financing, given sixtybuyer the seller wasfailed to obtain such
10, 1981, Superiordays theremove the encumbrance. On Juneto

by(Cann, J.) responded the motion for clarificationto seller’sCourt
convey propertyordering and to theher to remove the encumbrance

by $5,000,original price as anreduced an additionalat the
“accounting plaintiff mortgagetheto for an rateincreased interest

alternative, gave taking....” As an the court optionthe the ofseller
May 1979,buyermortgage the ina on the terms available toback

is, thirty years$17,600 paid perioda at aa loan to be over ofthat
appealed.theinterest rate. From this order seller10.75%

onlytranscript, questionthere no the before usBecause is
Paine, 119appear in the record. Paine v.is whether errors of law

874, 876, 790, Zoning(1979); see v. Bd.409 A.2d 791 SmallN.H. of
520,226, 229, (1981).Adj., Newbury, A.2d 522Town 121 N.H. 427of

subsidiary findingsthat the master madeWe must assume
of Adj.,necessary ruling. Zoning Bd. Townsupport v.to his Small of

229,Newbury, 121 427 A.2d at 522.N.H. at
agreement, theparties’ purchase-and-sale sellerIn the

agreed provide buyer title. Marketable titleto the with marketable
fact;indoubt law or in“is defined as a title ‘free from reasonable

reasonablyreadily prudent purchaserwhich can be sold to a... one
mortgaged person prudence .or to a of reasonable . . free[and one]

”any objection purchaser.’of a reasonable Belrosefrom reasonable
454,Baker, 48, 50, (quoting(1981) Paradisv. 121 N.H. 426 A.2d 456

477, 479, 925,Bancroft, (1952)).A.2d When a titlev. 97 N.H. 91 926
by buyer may rejectoption purchase, thean to the titleis burdened

Thompson,as unmarketable. 8A G. Commentaries on the
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Property 4484, 505, (Grimes ed.at 509of RealLaw §Modern
case, title was nottrial concluded that1963). In this the court

option buywith toMcLin’s leasebecause Michaelmarketable
the title.a cloud onconstituted

February 28,thirty daysbuy expired afteroptionMcLin’s toMr.
writing, writing,required in but such ato exercise itHe was1977.

is noconspicuously exhibits before us. Thereabsent from theis
timely exercised hisin the record that McLinevidence Mr.other

optionproperty prevented frombuy theoption to the seller’s and
expiring in 1977.

findings supportof fact the trial court’s conclusion.do theNor
findinggranted buyer’s request for a that “McLinmaster theThe

right option.” He deniedto demand the to exercise saidcontinues
request rulinga of law that “no evidence wasseller’s forthe

lessee, McLin, option”attemptedpresented the to exercise thethat
findingrequest evidence washer for a of fact that “noand denied

by [buyer]plaintiff the lessor had been notifiedpresented the that
[duringoption the lease term andMcLin’s intent to exercise hisof

thirty days whether Mr. McLinIt is irrelevantthereafter].”
“attempted” option to demand theto exercise the or “continued

timely;right option” ifto exercise the his demands were not
therefore, finding ruling justify court’sthe first and cannot the

option a cloud on title when theconclusion that Mr. McLin’s was
Although findingconveyance place.took the court denied the third

presented“no evidence was . . . that the lessor had been—that
option”intent to his nevernotified of McLin’s exercise —he

affirmatively timely optionfound that Mr. McLin had exercised the
Rather,writing. followingin he found an encumbrance for the

reasons:

option“There is evidence the owner and the[seller]
quarreled;holder that the tenant was removed before the

expiration optionof the and as such could have a claim
option expireunder the terms of the which would not

McLin,(RSA 508:2).until who1997. .. . Michael L. is not
action, mightparty person successfullya to this is a who

litigate propertyand be found to have an interest in this
dispute option buyin on the basis of with tothe lease

28,August supports.dated 1976. . . The evidence the
[buyer’s] position acceptablethat title was not in a
mortgage to a bank.”

McLin,appearsThe master that Mr.to have concluded
lessor,wrongfully by his could still claim abecause he was evicted

right claimoption,to an action to enforce thisexercise the and that
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brought any twenty-yearthe statutecould be at time within of
however,see,by 508:2. We fail to how evictionlimitations set RSA

give option expire thirtya claim. His was tocould Mr. McLin such
lease, only findingdays expirationafter of the and the basis for that

might optiona claim under the would be a conclusionhe still have
prevented expiring. nothingthe lease from We findthat the eviction

support If Mr.in the record or in law to such a conclusion. McLin
evicted, againstwrongfully remedyhis would be an actionhad been

540-A:2,landlord, buy.option to RSAhis not an extension of his See
:3, Thompson, 1135,(Supp. 1981); supra,3 at 493-94.:4 G. §

law,as a matter of the decisionBecause the court erred
Paine, 876,must reversed. Paine v. 119 N.H. at 409below be See

faith,party inA.2d at 791. Neither is at fault nor has acted bad
by delayedalthough both have been harmed the sale of the

loss, therefore,property. apportionedThe should be between the
conveyparties. propertyThe seller should her Henniker to the

buyer price purchase-and-sale agreement,at the set in the but she is
anyresponsible innot for increase interest rates.

andReversed remanded.
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