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Rockingham
No. 81-363

R.James Stevens & a.

v.

RyeTown of a.&

July 14, 1982

Nadeau, orally, plaintiffs.Rye, by for theof brief andJ. P.

Griffin, Harrington, Swanson,Brigham, Portsmouth,Ritzo & of
Holmes,and HamptonTetter (Lindsey& of BrighamR. Garyand

brief,W. Holmes on the Brighamand Mr. orally), for the
defendants.

King, plaintiffsC.J. The appeal superiorfrom the court’s
upholddecision to the Rye Zoningaction of the Town of Board in

overturning building inspector’sthe buildingdenial permitof a
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part,inproperty. We affirmplaintiffs’by of therequest abutters
part, remand.in andreverse

Dufresne, propertyMary who own1979,August andDavidIn
soughtHampshire, aRye,in Newabutting plaintiffs’ real estatethe

shopproperty as a bathuse theirthem topermit which would allow
heating supplies. to thatPriorandplumbingforand showroom

operated anproperty hadthetime, previous owner ofthe
the barn tohad usedgarage property andrepair on theautomobile
apartmentAdditionally, had had anhehay horses.and boardstore

burned, rebuilt.it was neverafter itproperty; buton the
request for abuilding inspector denied the Dufresnes’The

not been used as aclaiming property hadbuilding permit, that the
non-conformingtherefore, haduseyears, theandfor threebusiness

building inspector’sappealed theThe Dufresnesbeen abandoned.
AdjustmentZoningRye Board ofTown ofpermit to theof adenial

building4, 1979, theoverturnedthe boardSeptember(board). On
Dufresnes. Thegranted to thea varianceandinspector’s decision

had beenprevious owner’s businessthethatconcludedboard
during years before the Dufresnesthe threetimeoperating at some

non-conformingtherefore,and, usethat thebought propertythe
proposedAdditionally, that thethe board statedexpired.nothad

as theappropriate to the areaasby was at leastDufresnestheuse
non-conforming had been.useprevious

again permit,building inspector denied a andSubsequently, the
later, arequested the board conductdays plaintiffs thatthefour

request, si-re-hearing. plaintiffs’ anddenied theThe board
building inspector’s denial of amultaneously secondoverturned the

6, 1979, granted abuilding Finally, the boardpermit. on November
to Dufresnes.variance the

superiortheappealed board’s final decision toplaintiffs theThe
Esq.)Clancy,hearing, the Master B.court. After a {Frank

upheld.be He concludedthat the board’s decisionrecommended
non-conforming and that theuse had not been abandonedthat the

non-conformingexpansion previousproposed ofuse was not an the
{Bean, J.) approved the master’s rec-use. The Trial Court

ommendation, plaintiffs appealed to this court.and the

argue theplaintiffs court’s decision thatThe that the trial
clearly against thenon-conforming wasuse had not been abandoned

trial, producedweight plaintiffs evidenceAt theof the evidence.
activity onno businessthat there had beenfrom several witnesses

however,defendants,years.property for three Thethe at least
garage torepair had continuedthe automobileoffered evidence that

three-year period. weWhileoperate on a limited basis within the
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agreemight producedplaintiffsthat the substantial evidence that
abandoned,the use had been we will not overturn the trial court’s

fact, reasonablyconclusions of because it could have concluded on
the evidence before it that the use had not been abandoned. See

Suissevale, Inc., 1051, 1054, 290,Zimmerman v. 121 N.H. 438 A.2d
(1980).292

proposedThe trial court also concluded that the Dufresnes’ use
impermissible expansion existingnot an non-conformingwas of the

disagree.Weuse.

protects existing non-conformingRSA 31:62 uses unless
proposed buildingthe use is purposean “alteration of a usefor for a

substantiallyor in a manner tofrom the use which it wasdifferent
put added.)before (Emphasisalteration.” RSA 31:62. TownSee of

Brust, 463,Hampton 468, 458,v. 122 (1982).N.H. 446 A.2d 460 The
proposed changeinuse the garageinstant case would an automobile

shop” plumbinga suppliesinto “bath and showroom. We conclude
representthe changethat new use awould “substantial in the nature

purpose originaland of 468,the use.” atId. 446 A.2d at 460
(emphasis Leskiewicz,original);in see 462,New London v. 110 N.H.
466, 856, (1970).272 A.2d 860 The trial court’s determination that

proposedthe use well appropriatewas as suited or more to the area
previousas the use had been proposedis irrelevant. Because the use

significant change pre-existingis a from the non-conforming use,
rejectwe must the trial court’s conclusion that the Dufresnes’ use

permissible expansiona existing non-conformingwas of an use.
determiningEven after proposedthat the use was a

permissible expansion existing non-conforming use,of an the trial
upheld grantcourt the board’s of a variance theto Dufresnes.

court, however, anyNeither the nor theboard trial examined of the
necessary grantcriteria for the of a Cityvariance. See Moore v. of

Rochester, 100, 102, 10,121 N.H. (1981);427 A.2d 11-12 Ouimette v.
Somersworth,City 292, 294-95, 159,119 N.H. 402 A.2d 161-62of

(1979); reason,RSA 31:72 For hearingIII. that we remand for a
granted.and determination of whether a variance should be

part;in reversed inAffirmed
part; remanded.

All concurred.


