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Hillsborough
No. 81-382

P. David Walker

v.

Town of Goffstown

14,July 1982

Cullity Kelley, (E. byof Kelly brief),& Manchester Paul on the
plaintiff.brief for the

Perkins, Upshall P.A., (Kenneth& Robinson of Concord L.
Robinson, Jr., brief), by intervenor, Emeryon the brief for the
Wheeler.

Bois, appeal SuperiorThis is anJ. from a thedecision of Court
(Johnson, J.) overturning zoning granted byexceptiona the

Adjustment EmeryBoard ofGoffstown to The soleWheeler. issue
presented basingto us is whether the trial court erred in its

upondecision information which it elicited at trial. We find no error
and affirm.

1980,August Emery appliedIn Wheeler to the Goffstown Board



692

Adjustment barn,special exceptionof for a to convert a attached to
home, apartments. Followinghis into two hearing,one-bedroom a

granted special exception pursuant V,the board the to article
B-3-g Ordinance,Zoningsection of the permitsGoffstown which the

already existing one-family dwellingof an“conversion into one-
apartment[s].”bedroom studioor

resident, objectedplaintiff, neighborhooda grantingThe to the of
exception, applicationthe but rehearing.the board denied his afor

court,plaintiff appealed superior claimingThe theto that the board
grantedimproperly exceptionhad proposedthe because the
comply general requirementsdidconversion not with the set forth

zoningin Specifically, arguedthe town ordinance. he that the
proposed requirementsconversion concerningviolated certain lot
area, parking, neighborhood development.and

hearing Wheeler,AugustA was in Mr.1981. theh,eld owner of
building, and, responsethe took attorney’sthe stand in histo

questions, physical appearancetestified about the property.of his
During testimony, judgethis the trial asked the witness to describe

building soughtthe which tohe convert. Mr Wheeler stated
barn,unequivocally building attorneythat the was a and his later

however,agreed judge,this trialwith characterization. The noted
V, B-3-g Ordinance,Zoningthat article section of the Goffstown the

provision upon exception granted, permittedwhich the had been
only “one-family dwellings.”the ofconversion In view of this

information, attorneysquestionedhe the as to a barnwhether fell
withing “one-family dwelling.” partiesathe definition of All were
given opportunity respond question,an to to this and counsel for

presented arguments respectMr. Wheeler various with to this
issue.

decree,In its the trial court found Mr.that Wheeler’s barn did
“one-family dwelling” zoningnot constitute a as indefined the

ordinance, adjustment grantedand that the board of had therefore
exception improperly. exceptionthe The court rescinded the and

reconsideration,denied Mr. Wheeler’s motion for and he then
brought appeal.this

argues decidingMr. Wheeler that the trial court erred in the case
upon grounds byspecifically plaintiff.not raised the He further
argues thethsit trial court failed to afford him a sufficient
opportunity respond byto theto issue raised the trial court.

reject arguments. Suojanen Tardif, 1036,We these In v. 121 N.H.
recently(1981), judge437 A.2d 310 we held that a trial who acts

impartially authorityhas inherent to elicit information at trial. Id.
1040, 312; Prime, 849,at A.2d437 at see also In re Ronnie 120 N.H.

850, 804, (1980). Suojanen that,424 A.2d 805 We also held in
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“ ‘proof’proof,although moving party burden of suchhad thethe

question.” 121an answer to a master’sin the form ofcould come
1040, 437 A.2d at 312.N.H. at

case, questioning fair andwasthe trial court’sIn the instant
specific theoryplaintiff did not raise theWhile theeven-handed.

decision, allegeplaintiff didupon in therelied itswhich the court
generaltheadjustment failed to followofthat the board

Additionally,Zoning therequirements Ordinance.of the Goffstown
ordinance,zoning which wastheplaintiff into evidenceintroduced

evidence, along with Mr.decision. Thisthe basis for the court’s
judge’s questions, that £he boardresponses revealedto theWheeler’s

adjustment’s The evidence thus satisfiedwas unlawful.of decision
illegalityproving the or unreasonablenessplaintiff’s burden ofthe

Nashua, 389,CityBelanger 121 N.H.v.the board’s action. Seeof of
391, 166, (Supp. 1981).(1981); 31:78168 RSA430 A.2d

within its sound discretionhold the trial court actedWe that
“one-familyconsidering aWheeler’s barn wasin whether Mr.

addition,zoningdwelling” by In a reviewthe ordinance.as defined
permitted Mr. Wheeler toindicates that the trial courtof the record

conclude,occasions. Werespond at least threeto this issue on
therefore, given opportunitya sufficient toMr. Wheeler wasthat
argue his case.

Affirmed.
Douglas Brock, JJ., participate;not the othersand did

concurred.


