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court, therefore, properly denied the defendant’s motion for leave to
appearance.file an

Finally, arguesthe defendant that no default or decree
againstshould have been entered him because processservice of

was defective. We will not argumentaddress the substance of this
by moving generalbecause to appearance,file a the defendant

jurisdictionsubmitted to the of the court. At no time did the
defendant raise the issue of appeal.defective service until this
Rather, the answer which he in onlyfiled the trial court related to

reason,the merits of the action. For that we conclude that the
any argumentdefendant waived relating process.to service of See

Bradstreet, 55, 58,v. 739,99Clark N.H. 104 A.2d (1954);741 cf.
Rosso, 421, 424,Hutchins v. Del 127,116 N.H. (1976).365 A.2d 130

Affirmed.

All concurred.
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Soden,Sulloway, (MartinHollis & of Concord L. Gross on the
orally), plaintiffs.brief and for the

Smith, Scheer,attorney generalGregory (Marc assistantH. R.
attorney general, orally),the brief andon for the State.

Brock, interlocutory ruling, approvedThisJ. transfer without
by Superior (Cann, J.), legal arisingthe Court involves issues out of

plaintiffs’ petition declaratory judgment challengingthe for the
constitutionality profitsof the minimum business tax. RSA 77-A:2-a

1982,(Supp. 1981) (repealed by chapter 42).Laws For the reasons
follow, (Supp. 1981)holdthat we that RSA is77-A:2-a unconsti-

taxpayerstutional and that the are entitled to a refund.
plaintiffs organizations subject provisionsThe are business to the

Tax, 77-A, requiredof the Business Profits RSA ch. and were to file
profit pursuant1981 (Supp.business tax returns to RSA 77-A:6

1981). plaintiffs generatedBecause none of the sufficient taxable
profits obligation $250, paidbusiness to incur a tax in excess of all

byimposed (Supp.the minimum tax of 1981).RSA 77-A:2-a$250
tax,(Supp. 1981) imposesRSA 77-A:2 a known as the business

tax,profits profits”on “taxable business at the rate of 8%. In
addition, paymentsa surtax of 13.5% is onassessed made under

1981, 461:1,(Supp. 1981), resultingRSA 77-A:2 Laws in a business
profits profits,” bytax rate of 9.08%. “Taxable business as defined

(Supp. 1981),RSA IV77-A:l is the “net” taxable income of a
business, subject taxpayerto federal income tax. A with no taxable

profits profitsbusiness is thus not liable for a business tax. RSA
(Supp. 1981). newly (Supp. 1981)77-A:2 The enacted RSA 77-A:2-a

imposes upon every organizationa “minimum tax” of business$250
gross $12,000,which has a business inincome excess of and

profits $2,753. (At amount,business of less than the latter the
regular profits words,applies).9.08%business tax In other taxable

organizations pay greaterbusiness shall the of the dueamounts
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provision or amount due thethe minimum tax the underunder
provision. (Supp.regular profits tax RSAbusiness See 77-A:2-a

1981).
grossargues a tax onif the tax is considered flatThe State that

income, respondpasses plaintiffs thatit muster. Theconstitutional
by (Supp. 1981)imposed is unconstitutionalRSA 77-A:2-athe tax

a minimumregard to whether it is characterized aswithout
profits gross ita minimum tax on income becausetax or asbusiness

II, 6,I, 12,part part 5 and of the Newand articlesviolates article
plaintiffsHampshire agree with that RSA 77-We theConstitution.

1981) tax(Supp. to the criteria for a valid underA:2-a fails meet
our State constitution.

consistently interpreted the constitutionalThis court has
relating taxing requireprovisions power a taxthe to thatto

by legislature against property,a ofimposed the distinct class
343, 345,Justices, 1273,118 386 A.2d 1275Opinion the N.H.of

Justices, 749,Opinion 117(1978), a uniform rate. the N.H.be at of
782,755, (1977). proportioninA tax be to theA.2d 786 must379

tax,subject operateproperty to it in athe and mustactual value of
Justices, 755,E.g., Opinion the 117 N.H. atmanner.reasonable of
Justices, 565,786; Opinion 4 N.H.see also the 570A.2d at379 of

(1829).
uniform,First, proportional.nortax is neither Seethe minimum

Justices, 756, 786; Opinion117 N.H. at A.2d atOpinion the 379 ofof
568,174, 179,Justices, (1974).571 The114 N.H. 317 A.2dthe

1981)provided (Supp. is afor in RSAtax” 77-A:2-a“minimum
bypermittedgraduated tax not our constitution. Seeregressive,

579-80, 708,573,Portsmouth, 114 324 A.2d 711N.H.v.Felder
aapplies to all withbusinesses(1974). the minimum taxBecause

profits$12,000 of thanlessgross in of and businessincome excess
grossspecific of either income$2,753, amountstowithout reference

graduateda Intax at rate.profits, in ait resultsor business
clearly greaterimposes aaddition, graduated rate structurethis

taxpayers pay,to theless able becauseof on thoseburden taxation
the tax base becomes smaller.tax increases asrate of

Second, propertythe ofdemonstrated how classhas notthe State
tax, (Supp. 1981),RSA isthe minimum 77-A:2-aundertaxed

regularproperty thedistinguishable class of taxed underfrom the
tax, nothing(Supp. 1981). inprofits There isRSA 77-A:2business

argues,legislative history suggest, asto the Statethethe statute or
gross $12,000.01of rather than ais a tax on incomethe taxthat

profits. Thethe amount of businessbased onminimum tax
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applied qualifyingtax isminimum to all businesses whose business
($2,753) regulartheprofits are below amount at which the business

profits betax would $250.
“justFinally, propertyno reason” exists to tax under the

higher propertytax at a rate than the underminimum the business
Justices,Opinion 345,profits tax. the 118 N.H. atSee 386 A.2d atof

1275; Justices, 131, 134-35,Opinion 817,the 111 N.H. 276 A.2dof
(1971). example practical applicationAn of819 the of the minimum
clearly operation.illustrates itstax unreasonable A business

organization gross $12,000awith income in ofexcess and business
$2,753profits regular profitsof is liable theunder business tax

provision, (Supp. 1981),RSA 77-A:2 for a of 9.08%tax of its business
i.e., organization havingprofits, Another business identical$250.

income,gross profits great loss,nobut business or even a business
pay a provisionmust then tax of the “minimumunder tax” of$250

(Supp. 1981).RSA 77-A:2-a
Having (Supp. 1981)determined that RSA 77-A:2-a is unconsti-

tutional, we nowmust consider whether the State should be
compelled paid provision.to refund taxes under this

requiredThe noState contends that refund is because the
taxpayers proving they paiddid not meet their burden of that the

involuntarily, that, any event,andtax in our decision should not be
retroactively. disagree.applied We

argument mightThe if taxpayersState’s have some themerit had
rely solely uponto the law in tocommon order obtain a refund. But

Bank, 260, 263,see Garland 568,v. Federal Land 101 N.H. 140 A.2d
(1958); Mattel,County 457,570 v. (Fla.Broward So. 2d397 460

1981) (and Indep.therein); Weiss,cases cited Fort Bend Sch. v.Dist.
241, (Tex. App. 1978);570 S.W.2d 243 Civ. see also Atchinson &c.

O’Connor,Ry. 280, (1912) (taxCo. v. payment223 U.S. 286-87 held
involuntary where criminal sanctions forexist ofenforcement the
obligation pay). However,to profitsbecause the business tax statute
itself, (1970 Supp.RSA 1981), provides by77-A:13 & a mechanism

taxpayerswhich whose erroneously illegallytaxes have been or
may refund, plaintiffsassessed a rely uponobtain the need not the

common law. See Atlantic v. CountyCo. BoardRichfield of
Comm’rs, 1267, (Wyo. 1977)569 P.2d (quoting1274 84 C.J.S.

632-b(2)Taxation (1954)).§
(Supp. initio,1981)Because RSA 77-A:2-a is deemed void ab

Exeter,see Trustees Academy 472, 495, 569,&c. v. 90 N.H. 27 A.2d
(1940), plaintiffs586 the taxpayers similarlyand all other situated

are entitled to they paida refund of tax provision,the under that
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provided they timely forthat file their demand reimbursement with
pursuantof tothe commissioner revenue administration RSA 77-

(1970 Supp. 1981).&A:13

Remanded.

All concurred.
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