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time onlythe of installation. proveMoran need that Lawrence
altered the priorelectrical lines injury. Therefore,to Russell’s the
purchase-and-sale agreement agreement statingand the that

previousLawrence would not assume liabilitythe owner’s were
irrelevant agreementsto this count because these provedo not that
Lawrence did duringnot alter periodMoran’s work the after its
acquisition of the priorbusiness and injury.to Mr. Russell’s For

reason,that the trial court should not have dismissed count five.
stated,For the reasons we grantreverse the trial court’s of

Lawrence’s motion to dismiss and remand proceedingsfor further
opinion.consistent with this

Reversed and remanded.

All concurred.
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Spellman, (IrvinRansmeier & of Concord D. Gordon brief),on the
by plaintiff.brief for the

Bell, Norton, (Ernest Bell, III,Falk & of Keene brief), byL. on the
brief for the defendants.

Hall, Morse, Anderson,Gallagher (William& of Concord S. Hall
brief), byon the brief for Forum Company.Insurance

Batchelder, appeal, involving coverageThis an insuranceJ.
dispute, raises two issues. The first issue is which insurance

Company (Americancompany, Home)American Home Assurance
Company (Forum),or Forum Insurance is liable to defend these

lawsuit; and,underlying liable,in the ifdefendants both are how
liability apportioned.that should be The second issue is whether

companies pay any exemplaryare liable tothe insurance or
damages againstpunitive Superiorawarded the defendants. The

(Pappagianis, J.) jointlyheld that both insurers wereCourt liable
any damages, including exemplarypayto defend the suit and or

damages,punitive pro part.inrata. We reverse
alleged giving underlyingAt the time of acts rise to thethe

action, covering Citypoliciescertain insurance were in force the of
police department policiesKeene and certain of its officials. The

Liabilityissued were American Home’s “Police Professional
Insurance”, naming City Departmentthe of Keene Police as the
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insured, Policy,”Liability namingand Forum’s “Public Officials
City as thethe of Keene insured.

underlying al.,(Parker CityThe action v. Keene et No. 79-245Dof
15,(D.N.H. Aug. 1979)) pendingfiled is in the United States

Hampshire. plaintiff,District Court for the District of New The
Douglas Parker, policeman, allegesH. a former Keene that an

against 4, 1978,Aprilarson indictment returned him on and his
subsequent police department,dismissal from the resulted in a

employment City Keene,breach of his ofcontract with the and as
prosecution, rightssuch constituted malicious a of hisviolation civil

provisions conspiracyof 42 (1976),under the aU.S.C. 1983 and to§
rightsviolate his civil (1976).under 42 1985U.S.C. The§

underlying City Keene,defendants named in the action are the of
Douglas Fish, Department,K. a detective of the Keene Police and

Becotte,A. theHarold Keene Chief of Police.
policy City public entityForum’s lists the of Keene as the named

insured,as the and includes within the ofdefinition “insured” “those
duly appointed. . . elected or officials or members or full-time

employees governing body commissions,of the of such boards or
operating by jurisdictionother units and under the of such

governing body policy exclusion, commonly. . . .” The contains an
liability” clause, statingcalled a “no that Forum “shall not be liable

any payment any againstto make in connection with claim made
by policythe insured . .. which is insured another valid . .. .”

policy DepartmentThe American Home lists the Keene Police as
insured,the named and includes within the omnibus definition of

paid part employees“insured” “all full or time of the Police[Keene
Department] politicaland the subdivision in which the [Keene

located,Department]Police politicalis should such subdivision be
any againstnamed in action or suit Department]the Police[Keene

any act,employee anyor for policyerror or omission for which this
protection.” policyaffords This providingcontains a clause that

policy“this shall be anyexcess insurance over other valid and
Insured,collectible insurance available to the either as an Insured

policy otherwise,”under another or commonlywhich is known as
an “excess” clause.

This is an impressionissue of first in Hampshire, requiringNew
a liabilityresolution of coveragethe for insurance where two

policies applyinsurance to the same companysituation and one
exemptionclaims an liability”under a “no clause and the other

company exemptionclaims an under an “excess insurance” clause.
that,It is clear givewere we to policy’sliteral effect to each

exclusion, the coverage.defendants would have no
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attempt resolve this conflict.are two theories that toThere
court,byminority upon that twoposition, relied the trial holdsThe

disregarded,“mutually repugnant” beand shouldclauses aresuch
damagesprorate, and theto both as tothe insurers would haveand

See, e.g., Oregondefending Auto. Ins. Co. v.expense the suits.of
958,Co., (9th Cir.Fidelity 195 F.2d 960& Guar.United States

Insurance, 62:77, (2dat 522Anderson, §on1952); Couch16 R.
nn.3,1981) in id. 4. The otherSupp. and cases citeded. 1966 &

by majority jurisdictions, theof the is thatposition, thefollowed
effect, makingtherebygiven the “no“excess” clause should be
See, e.g., Auto.liability” policy primary Farm Mut.the one. State

Co., 45, 47-48,Indemnity St. 2d 261Ins. 23 OhioIns. Co. v. Home
Insurance,Anderson,128, (1970); Couch on16 R.130N.E.2d

62.76, in n.l. After considerationcases cited id.supra, at 521 and§
positions, it is more reasonable towe think thatof both of these

liability” thatadopt position. “no clause states thethe second The
only policy.”valid Becauseapplies when there is “anotherexclusion

triggeredcontaining all otherpolicy “excess” clause is not untila an
exhausted, policythat the “excess”insurance is we holdcollectible

meaningpolicy the “no(i.e. collectible) within the ofis not a valid —
liability” policy. Mut. Auto Ins. v. HomeState Farm Co.See

Co., 48, atIndemnity St. 2d at 261 N.E.2d 130.Ins. 23 Ohio
liability defendingAccordingly, primary theForum has the for

underlying action.
obligatedargue tothat an insurer should beThe defendants

damagescoverage any exemplary punitiveprovide or awardedfor
judgeagainst trialthem in either the 1983 or 1985 action. The§ §

coverage against anyprovide suchthat an insurer was toruled
agree.award. We

Concerts, Inc., (1981),City Newport 453 247In v. FACT U.S.of
municipalities,Supreme that such asthe States Court heldUnited

Keene, damagespunitive in a 1983could not be held liable for §
271,action, although employeesindividual could be heldid. at

Thus, onlydamages. is whetherliable for such Id. at 269. the issue
theycity’s damagespolicy will such if and when arethe cover

employees.against This is athe officials orassessed insured’s
anyimplicatequestion that does not federalof State insurance law

question.

insurance, 412:1, and,municipality may purchaseA RSA to
coverage, sovereign immunity 412:3the extent of its is waived. RSA

453, 456,(Supp. 1979); Canterbury,v. Town 118 N.H.Bancroft of
199, bylong performed(1978).A.2d 202 as an act was a388 As

“malice,”municipal employee employeewithout the shall be
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governmental rightsby in civilthe unit suits. RSAindemnified
municipality may purchase(Supp. 1981). The a “com-31:106

liabilitygeneral policy” protectprehensive insurance to its
employees. (Supp. 1981). policiesRSA 31:107 Such have been held

coverageprovide v.to for section 1983 actions. See Town Goshenof
Co., 915, (1980);Grange 120 424 822 TownMut. Ins. N.H. A.2d cf. of

Co., 248, 252,Epping 444v. St. Paul Fire & Marine Ins. 122 N.H.
496, (1982). public policy thanA.2d 499 Thus sanctions rather

insuring liability arising directly againstopposes thefor insured
arrest,from intentional torts such as false slander or 1983 actions.§

Derry,TownTo the extent Commercial Union Assurance Cos. v. of
473, 1171,469, contrary,(1978), to the118 N.H. 387 A.2d 1173 holds

isthat case overruled.

case, however, argues that it is not forIn this Forum liable
coverage damagesexemplary punitive it excludedfor or because

any penalties imposed bydefinition of “loss” “fines andfrom the
agree. Supremelaw.” We The United States Court has stated that

Instead,damages compensation injury. theypunitive “are not for
by juriesprivate punish reprehensibleare fines levied civil to

deter itsconduct and to future occurrence.” Electrical Workers v.
Foust, 42, Inc.,(1979) (quoting Welch,442 48U.S. Gertz v. Robert

323, (1974)); Village Hempstead,accord418 U.S. 350 v.Hartford of
218, 224, 737, coverage(1979) (insurance48 N.Y.2d 397 N.E.2d 741

case). given damagespunitivein have1983 Other courts a similar§
damagespunitivedefinition. “The Florida characterization of as a

penalty, imposed punishingas a means of inthe defendant order to
conduct,deter him and others from anti-social . . . conforms with

widely accepted punitive damagesthe most basis for in other
jurisdictions.” Casualty CompanyAmerican Northwestern National

432, (5thMcNulty, 1962) (emphasis original);v. 307 F.2d 436 Cir. in
(Second) (1977). Exemplarysee also Restatement of Torts 908§

damagespunitive penalties” meaningor are “fines and within the of
and, therefore,phrase, provide coveragethat Forum is not liable to

any damagesfor such awarded.

We find no policy.similar exclusion in American Home’s
Accordingly, any exemplary punitiveit is liable for award of or
damages, and respect.the trial court order is inaffirmed this

Finally, argued appealForum has on that it is not liable to
defend the breach of partycontract action. Because it was not a to

proceedings liabilitythe trial court and the basis of its is unclear in
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record, partthe willwe vacate that of the trial court’s order and
judgeallow the trial to reconsider this issue.

part;Reversed in remanded.

All concurred.
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