
777

isthe verdictresult, say law thata matter ofcannot asAs a wecase.
indiscretionitserred or abusedinadequate the trial courtor that

N.H., 121Co.Rogers Pub. Serv.jury verdict. v.upholding the See of
959, A.2d at 265-66.at 437N.H.

ArgumentTestimony and FinalII. ofof DefendantUnfairness of
the Counsel.Defendant’s

portions of thearguesplaintiff that certainThe also
argument of his counseltestimony finaland theof the defendant

however,record, that theunduly revealsprejudicial. Thewere
testimonydisputed andobject except theplaintiff to or tofailed

to takejurisdiction, party’s failureclosing In astatements. this
precludes this courtobjections exceptionscontemporaneous and

any uncontestedconsidering appeal propriety ofon thefrom
821-22,818,Sperl,testimony Sperl v. 119 N.H.and statements. See

Fecteau, 1003,422, 121 N.H.(1979);424 see also v.A.2d State408
301, 304,Sullivan,294,1006, (1981); 121 N.H.v.437 A.2d 296 State

object1247, plaintiff to(1981). the failed1249-50 Because428 A.2d
counsel,his weexcept of the defendant andand to the statements

properlyadmissibility is not beforeof such statementshold that the
us.

Affirmed.
King, C.J., Douglas, J.,and dissented.
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Offices, Rye (J.Nadeau of P. Nadeau on the briefProfessional
orally), plaintiffs.and for the

Shaines, Madrigan P.A., (Branch& McEachern of Portsmouth S.
orally),on theSanders brief and for the defendants.

brought by purchaserPer curiam. This is an action the of a
damages allegedlychicken farm for suffered as the result of the

agreementdefendant supply largeseller’s breach of a related to
young plaintiffs.numbers of chickens theto

Cullinane,(RobertAfter a trial before the Esq.),Master L. the
that,Superior (Contas, ruling althoughJ.) approvedCourt his the

Rytman obligationdefendant Julius breached his contractual to
plaintiffs, plaintiffs onlydeliver chickens to the the could recover

damages they present anynominal because had failed to evidence
certainty theyfrom which he could find with reasonable that had

actually damages. onlysuffered The issue of substance on this
appeal is denyingwhether the wasmaster correct in more than

damages plaintiffs.nominal to the
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1972, agreementAugust 23, parties into a writtenthe enteredOn
Rytman farm inthe defendant Dora was to sell a chickenin which

PhyllisBrentwood, Hampshire, plaintiffs,to the Harold andNew
consideration, Juliuspart the the defendantAs ofWhitehouse.

agreed continuedefendant) toRytman (hereinafter to as thereferred
chicken-raising plaintiffs. Beforeexisting thecontract withhis then

agreedfarm, orally thatparties hadplaintiffs purchased the thethe
plaintiffs.young to the Underchickenswould deliverdefendantthe

for theplaintiffs to raise and careagreement, werethethe oral
the chickenschickens, collect and sellwere toand the defendants

chicken-raisingfull-grown. writtenthey Under thewhen were
agreement purchaseintegral part toof thewhich was ancontract

agreed provide1972,August toin the defendantfarmthe chicken
year50,000 per makeandplaintiffs least chickensthe with at

plaintiffsforty-two year. were todelivery per Thefor at least weeks
farm, amounting topay operating of the chickencertain costs
insurance, taxes,$2,000 year including andperapproximately and

responsibility for othermaintenance. The defendant assumed
chickens, heatinggrain, andexpenditures inoculation of thesuch as
expected paidcoops. plaintiffs, who to bechicken Theof the

theyprices performedaccording timeto chicken market at the
contract, agreed pay percentagecertain of theirunder the to a

discharge mortgageRytman,proceeds in order to theirto Dora
obligation parties their mutualher. Both understood thatto

paidobligations plaintiffs had inwould remain effective until the
mortgage Rytman.full their debt to Dora

sale, coopschicken on theAt the time of the there were three
large coop plaintiffsa which the had insulated andfarm:

relativelysubstantially coops poorerimproved; inand two smaller
sale, delivered a flockWithin a week of the the defendantcondition.
large coop. Subsequently, inchickens sufficient to fill the chickenof

1972, destroyed large coop. Not-a fire the chickenOctober
withstanding requestsplaintiffs’ to the defendantthe numerous

remaining coops,chickens to be raised in the thethat he deliver
Februarydid not deliver additional chickens until 1973.defendant

delivery plaintiffs.That was the last one made to the
years repeated requestsplaintiffs made to theFor three the

obligations, theyperformhe his butdefendant that contractual
response plaintiffsno nevertheless remainedreceived from him. The

theyeventually perform,the andconfident that defendant would
mortgage paymentsto make their on the Brentwood farmcontinued

August 1976, apparent defendantuntil when it became that the
any plaintiffs.would not deliver more chickens to the

againstConsequently, plaintiffs thethe commenced an action
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trial, plaintiffs’defendant for breach of the contract. At the claim
benefit-of-the-bargain damages resultingfor from the breach was

thoughdenied even the court held that the defendant had breached
justification. appeal, plaintiffshis contract without On this the

damages,contest the trial court’s denial of and its refusal to rule on
requests findingscertain of their for of fact.

awards,reviewing damageIn this court will view the
light prevailing party.evidence in the most favorable to the Petrie-­

120, 124,Butterfield, 1167,Clemons v. 122 N.H. 441 A.2d 1170
Co.,(1982); Club,M. SkatingW. Goodell Const. Inc. v. Monadnock

Inc., 320, 323, 329, (1981).121 N.H. 429 A.2d 331 One who seeks to
damages provingrecover thehas of the extent and amountburden

One,damages. Hangar Assoc’s, Inc.,of such v.Inc. Davis 121 N.H.
586, 590, 792, (1981).431 A.2d 795

plaintiffs damages prospective earnings.Here the seek for lost
only bypresented plaintiffsThe evidence supportthe in of their

that,testimonyclaim was their own had the defendant continued to
according obligation,deliver chickens to his contractual the

plaintiffs $7,650 yearwould have received an perincome of at least
coops, theyfrom the two small chicken that would have been able to

pay mortgage years theytheir debt off in twelve and that would
$69,000have paymentretained at least net income after of their

mortgage operating expenses.debt and their plaintiffs’The
profits solelycalculation of opinionwas based on their that the

price unchanged. Theymarket of chickens would remain failed to
testimonyrebut the concerningof several witnesses who testified

chicken-raisingthe variables and uncertainties in the business.
Moreover, plaintiffsone of the himself testified that because of an
existing depression market,chicken-raisingin the he had not
attempted chicken-raisingto start a business on his own.

Although require prospective profitswe do not that lost be
proven certainty, requirewith absolute plaintiffswe do that
produce profitssufficient evidence to demonstrate that are
reasonably Dunlop Daigle, 295, 300,certain to result. v. 122 N.H.

519,444 (1982); Butterfield,A.2d 522 see Petrie-Clemons v. 122 N.H.
125,at 441 trial,A.2d at presented1171. Based on the evidence at

properlywe conclude that the trial court plaintiffsruled that the
had failed provingto sustain allegedtheir burden of their lost
profits. Progressive Pearson,Survey, 58,See 60-61,Inc. v. 120 N.H.

1123, (1980).410 A.2d presented trial,1125 The evidence at
however, believed, legallyif would be sufficient to indicate that the
plaintiffs damages profitssuffered other than lost as a result of the

unjustifieddefendants’ breach of contract. theBecause master
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damages,alleged isthe caseto consider theseapparently failed
may whether theconsiderin order that the masterremanded

damages.than nominalplaintiffs are entitled to more
erroneously failedplaintiffs’ the masterThe contention that

findingsrequests of fact is without merit.all of their forto rule on
form,only findings, of thein narrativeA master need make

support his decision. Heinze v.which are sufficient toessential facts
358, 362, 559,Heinze, (1982).122 444 562N.H. A.2d

Remanded.

Hillsborough
No. 81-192

Hampshireof NewThe State

v.

HughesSusan

8, 1982September


