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No.81-078

Louis J. Zivic

v.

B.Thomas Place & a.

10, 1982September
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Edward, Hollis, filed no brief.plaintiff,McDuffee, for theofP.

orally, theforFrancestown, by andbriefEggert, ofCharles N.
Place,Place, C.BrooksPlace, T.ScottThomas B.defendants

Place, Place.and Todd P.Kimberlee R.

Rowe, Woodbury and(David on the briefWoodbury of Milford&
Forest, Inc., Carolyn F.Woodburyorally), the defendantsfor

Woodbury.Woodbury Ethel F.and

(Supp.equity RSA 498:5-aThis a bill in underisPer curiam.
Zivic, of theseeks a determination1979). plaintiff,The Louis J.

ways, beingprivate the eastrights parties ofas to the use twoof the
road,” which extend“newof the so-calledand west branches

WoodburyCarolyn Ethel F.through F. andand the land ofhis land
orderWoodbury He seeks anPleasant Pond in Francestown.at

Place, ofenjoining Thomas B. ownerpermanently the defendant
lots”),(known camp” “shoreadjacent “south andlots as thecertain

ways.using more than one of thesefrom
opinionrough appendix to thisbeen as anA sketch has attached

areidentify on Pond whichhelp the owners of the lots Pleasantto
waysproceeding. over the relevant lotsin The to andinvolved this

shown.are also
motion, Woodbury and theUpon plaintiff Zivic’s Ethel F.the

Forest,land, WoodburyWoodburythe T.present owner of James
Inc., agreedjoined parties was that the “northas defendant. Itwere

Place, Place,bycamp” owned T. Brooks C.lot is now Scott
Place, of Thomas B.Place and Todd P. childrenKimberlee R.

Place.

View,Hearing, Findings Rulings.andI.

hearingsO’Neill, days(Thomas Esq.), two ofE. afterThe Master
rulings.findingspremises, and He filed aview of the madeand a

J.,byapproved Flynn,werereport with recommendations which
indecrees accordance therewith.who issued
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regardingThe master found and ruled as eastfollows the branch
of the “new road”:

camp“A. ‘new northUse road’forof
presentneither Thomas B. Place nor the record[T]hat

campowners of the North four have a[Thomas’ children]
right way ingress egressof for to northand from the

portioncamp lot over the of the ‘new road’ east[the
extending from Poor RoadFarm to the Zivicbranch]

by title,predecessorland because inthe use the Mahlon
Mason, by prescriptionR. did not establish an easement

over said road.”

presentThe master recommended that the theowners of north
camp usingbe restrained from the “new road” for access to their
property.

following:The master also found the

“B. Use ‘new road’ access to Place shore andlotsof for
campsouth lot
the evidence is insufficient to establish an easement[TJhat

by prescription for the use of the branch ‘neweast of the
road’ for theaccess from Poor Farm Road to said shore

is, bylots lots owned Thomas Place situated between[that
camp’ camp’the ‘south andlot the the‘north andlot]

campsouth lot.”
master, however, followingThe respectfound the with to the west

thebranch of “new road”:

“C. ‘new road’ andUse west branch southaccess toof for
camp

the use of Thomas B. Place of the west forbranch[T]hat
was,camp consideringtoaccess the south the ofnature

property, uninterruptedthe periodcontinuous and for a
years sufficientlyin excess of 20 and was adverse and

open acquire right way by prescriptionto a of on the ‘new
ingressand egressroad’ its west branch for to and from

campthe south and Poor Farm Road.”

The master recommended that Thomas B. Place be decreed to
anhave such byeasement which extended over the ownedland
Forest,Woodbury Inc., Zivic, Carolyn Woodbury,Louis J. F. and

Woodbury.Ethel F.
Finally, the master found as follows:

purposes“D. roadsUse other than accessof for
Thomas B. Place testified as to the use of a well on[shown
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....‘old road’ Tohis land on theonthe attached sketch]
camp it isby the southfromwell vehiclereach this

junction with thenecessary west branch to it[s]to use the
toeast branch itsproceed on theand northeast branch

land.junction the road’ on Placewith ‘old

anhas establishedthat Mr. PlaceThe master finds
and theby prescription to west branchuse theeasement

by to from saidpass andto vehicleto his landeast branch
forcamp and thein the mannerwell the southand

purposes heretofore used.”

B. be restrainedthat PlaceThe recommended Thomasmaster
purposes notusing its branches forthe “new road” orfrom either

listed in court’s decree.the

AppealsII.
However,appeal 17,plaintiff March 1981.The Zivic filed an on

15, 1981, toexceptionshis were on June for failuredeclared waived
transcriptionpay Sup. R. Zivic remained athe fees. See Ct. 15.

26, 1981,party purposes cross-appealsfor of filed on March onthe
Woodburybehalf Thomas Place the defendants.of B. and

Nevertheless, testimonytranscripta of at trial was notthe
transferred to this court.

Woodbury AppealIII.
by appeal setWoodbury that this courtThe defendants seek their

“C,” is,that that Thomas B.aside the master’s recommendation
right-of-wayacquired by onprescription abe to havePlace decreed

egressingress and fromand branch for tothe “new road” its west
thecamp” For reasons hereinafterhis and Poor Farm Road.“south

stated, Woodburys’ exception the court’sand reversewe sustain the
concerningruling “C.”recommendation

recommendation, histhe master stated intheAs a basis for above
thethat he had constructedreport Thomas B. Place testifiedthat

camp”provide his “southin to access tobranch 1949so-called west
beganThe branchby so he could it to others.motor vehicle that rent

Woodbury, bybypoint T. and nowland owned Jamesat a on
Forest, Inc., throughWoodbury passed aand four-and-one-half-acre

Carolynlot, consisting and Etheltheof the Zivic andnow
Woodbury lots.

B. didThomas Place not askThe master further found that
Woodburyof the landpermission build the road from the ownersto

right build the roadhe had a totestified that he believedand
needing anyone’s permission.to askwithout
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Harry Woodbury, predecessorG. a in title to the land now owned
by Woodbury Forest, Inc., knowledgehad of the west inbranch

land,when he portion1953 became owner of this on which a of the
branch was Woodburylocated. The master found that Mr.
acquiesced to ofthe use Thomas B. Place of the “new road” and the

camp.” Woodburywest branch for access to the “south Mr. was
aware of the objectionroad from its initial construction but made no
to its use and never discussed the road with Thomas B. Place until

noted,1976. As the master found that “the ofuse Thomas B. Place
was,of the west camp consideringbranch for access to souththe the

property,of uninterruptednature the periodcontinuous and for a in
twenty yearsof sufficiently openexcess and was adverse and to

acquire right-of-way bya prescription on the ‘new road’ itsand west
ingress egressforbranch to and campfrom the south and Poor

Farm Road.”
Woodburys’ exception findings rulingsThe to the above and of the

largely legalismaster based receipt byon the ofeffect the the
letter,B. case,defendant Thomas Place aof an inexhibit the

Carolynby Woodbury,to September 11,written him F. dated 1968.
partinIt read as follows:

selling frontage my pond“I am property Henry100’ of to
(Clark) piece Henryand June Brown. The runswants

my southerly boundary. It isfrom his that a road bewish
your north,camp property avoidingcut into to the thus

through yard. givenhis Itravel had that road little or no
thought summer; plan myself,until this but as I to build
I, too, mywill want that road cut off at northern
boundary.

lawyerspoke myI to . he. . and assures me that it is both
legal you yourrequestreasonable and to that and rentees

original right along hill,way,theuse of the brow of the
provided yourfor in deed.

hope anyyouI hardship.this won’t cause undue And
naturally, you’re usingto continuewelcome the road
through my you yourland until such time as can have own
put sorry necessary request,in. I’m I find it to make this

you my position. hope eventuallybut I’m realize I tosure
get unsightly diagonal myselfrid of that rather cut and

my Meantime,approach youmake from the east. thank
your prompt cooperationfor in the matter.”

(Emphasis added.) ambiguousThe record is as to orwhether not
Carolyn WoodburyThomas B. Place F.advised that he was not
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however,clear, that the letterrequest. It isgoing to herto accede
years after theby September nineteenin 1968 camewritten her

by B. Place.the west branch Thomasconstruction of
allowingprovisions letterWoodburys in theThe focus on the

temporarily until he constructedThomas B. Place to use the land
positivefailure to takeIn view of Thomas B. Place’shis own road.

Carolyn Woodbury to use thealerting that he intendedaction F.
wishes, theyagainst his use of the land wasclaim thatland her

of the letter. As apermissive period the issuancefor a short after
1949,land, begunresult, inthey argue which hadthat his use of the

years.twentycontinuously periodfor a ofwas not adverse
consistentlyargument persuasive. We havethisWe find
on adversesuccessful claim basedheld that in order to maintain a

“give to the record owner thatpossession, possessor must noticethe
Downs,being Page v. 115the land.claim was made” toan adverse

Williams,767,373, 374, 121(1975); see Arnold v.N.H. 341 A.2d 768
Bruno,333, 334, 155, (1981); v. 121 N.H.Hewes430 A.2d 156N.H.

requirement32, 33-34, 1144, (1981). of adverseThe424 A.2d 1145
twenty years.trespassory for Seeuseuse necessitates a continuous

278,Fellows, 978, 981, (1981).A.2d 280v. 121 437Ellison N.H.
case, that Thomas B. PlaceIn this the record does not reveal

by Carolynany action, following F.the issuance of the lettertook
AlthoughWoodbury, put of his adverse claim.to her on notice

adverselymay for nineteenThomas B. Place have held the land
letter, personyears wouldprior of the a reasonableto the issuance

periodpermissive for a short afterhave concluded that his use was
Furthermore, granting permissionofthe issuance of the letter. the

Woodbury precludedby Carolyn her fromF. to use her land
regardingsuccessfully bringing against Thomas B. Placean action

legality subsequent use of the landthe of his use. Thomas B. Place’s
trespassoryperiod in was not infor a brief 1968 and 1969 therefore

Portsmouth,CityLand innature. See United States v. Certain 247of
932, wrongSupp. (D.N.H. 1965) (trespassoryF. 934 use consists of

through legal consequence,may action).that be remedied As a we
continuously adversehold that the use of the land was not for

twenty years, Woodburys’ exception.and we sustain the

AppealIV. Placeof Defendants
right-of-way, byThe basis of a the owners of the “northclaimed

Woodburycamp,” property, inover the Zivic and was stated their
following:cross-appealnotice of to be the

1937,“In Place constructed a roaddefendant Thomas
starting traversingat a town road and lands[east branch]
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belonging Woodburytonow Plaintiff Zivic and defendants
camp beyondto serve the south of Thomas Place and land

belonging aunt,to his Alice Place. The road was a
camp beyondconvenient access to a the Alice Place land

camp] and Dr. Mahlon Mason[north owner of that[then
camp] asked Thomas ifPlace he would mind if the Mason
family grantedused the road. permission.Thomas Place

authority grantHe permissionhad no to to thecross land
Woodburys. Althoughof Zivic and Dr. Mason knew he

crossing owners,was land of other he asked none of them
permission permission granted.for nor was such For

years, familymore than 20 the Mason made continuous
uninterruptedand use of pred-the road. Present and

Woodburyecessor owners of the Zivic and lands knew of
nothing.”the use but did

properlyThe master found that Thomas B. Place had not himself
acquired an easement to use the “new road” and its east branch to

camp”reach the “north because he had not used them to reach the
camp required twenty yearsnorth for the of adverse use. if Thomas

prescriptive rightB. Place portionhad a to use the of the “new
Woodburyroad” on the Zivic and land for camp,access to the north

it uponwould have to be based Dr. Mason’s use from 1948 to 1970
ingress egressfor campand to and from the north which he owned.

properlyThe master byheld that to establish an easement
prescription a use must be anof adverse character. Since Dr. Mason

upon “permission” given bybased his Place,use a Thomas B.
although landowners,not effective as to the actual it nevertheless

permissivedisclosed a ways.attitude as to Mason’s use of the
Consequently, Place,the master found that neither B.Thomas nor

appellants, presentthe right-of-­the camp,”owners of “north had a
way ingress egress campfor to and the north lot over thefrom “new

by predecessor title,road” and its east branch because the use the in
Mason, by prescriptionDr. did not establish an easement over said

camproad to reach the north lot.
relyappellants testimony byreportedThe on the of Dr. Mason the

master that he and his friends and relatives used the “new road”
continuously ingressand the east branch from 1948 to 1970 for and

egress camp.to and from the north Mason testified that he knew
Woodburythat the “new road” crossed land but never asked them

permissionfor to use the road.
Harry Woodbury, questionG. owner of the land in from 1953 to

1979, testimonyconfirmed the of Dr. Mason as to the use of the road
use,and further testified that he was aware of such never did
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fact, glad improvementand, ofit, was to see theinanything about
by Places.theroad madethe

properly ruled that theagree the masterappellants thatThe
by Thomas B. Place was ineffectivegiven Masonto Dr.permission

However,of the land.Woodburys, were the ownerswhotheto bind
rulingin that the use of theerredthey that the mastermaintain

regarded adverse to thenot be asways by Mason couldDr.made
true owners.

34, 1145,Bruno, 424 A.2d at we121 N.H. atIn Hewes v.
held that:

unnecessary inquire ofinto the motives ato“It is
entry possession of theof his onto andpossessor. The acts

occupancy,should, regardless alertof the basis of theland
of his cause of action.”the true owner

981,Fellows, 121 atFurthermore, v. N.H.in Ellisoncourt heldthis
requirenot overt280, use doesan adverseat that437 A.2d

property owner. As mentionedtheantagonism user andbetween the
requirement of adverse useabove, “thein Ellison thatwe stated

Id,., of280. As an elementtrespassory 437 A.2d atuse.”necessitates
wrong the feeuse, of “a whichtrespassory use consistsall adverse

bydamages means ofobtainprevent for which he canorholder can
Portsmouth,CityLand inlegal v. CertainUnited Statesaction.” of

14,934; Because theat 654.Supp. see C.J.S. EasementsF. at §247
wrongful landuse of theirWoodburys of Dr. Mason’sawarewere

it,anythinglot) aboutnever did(which Zivic andthen included the
propertyrespect to the“trespassory use” withuse was aDr. Mason’s

Woodburys.by The use was thereforethenow owned Zivic and
right-of-way in Mason and hisin Dr.and resulted aadverse

owners,successors, present the defendants Place.the
campnorthpresent owners of thedecree that theWe set aside the

using to the north‘new road’ for accessrestrained from the“be
camp have anpresent owners of the northcamp.” We hold that the

by Road overprescription for travel from the Poor Farmeasement
campnorth overto and from thethe “new road” and its east branch

Woodbury.andlands of Zivic

superiorWe realize that the master and the court did not
on, rulingsopinionshave the benefit of some now relied when their

However, is,definingwere in the lawmade. what these later court
saying always was, and,opinions and decisions were what the law

case,mayconsequently, principles applytheir to this which was on
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appeal pending.and Hampton Desjardins,still BankNat’l v. 114Cf.
68, 73, 654,N.H. (1974).314 A.2d 657-58

Appeals sustained.


