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sayrecord, that the trialHaving we cannotreviewed the
jurygo or that noto thepermitting the case toincourt erred

beyondguiltproof of afoundof fact could haverational trier
1033-34,Martin, A.2d atat 437121 N.H.doubt. State v.reasonable

309; Virginia, 443 at 307.v. U.S.Jackson

the trialby is whetherraised the defendantThe issuesecond
duringjurors trial relative torefusing pollin to certainerredcourt

newspaperexposure accountspossible topossible prejudice due to
Valley The defendantpublished in the local News.of the trial

juror has read theif aargues voir dire to determinethat without
wayit has in somearticle, impossible whetherto determineit is

holdings thatourjuror. see no reason to disturbprejudiced that We
jury within the soundpoll is a matterpoll or not to atothe decision

Donovan, 603,120 N.H.v.trial court. See Statediscretion of the
Thresher,1102, 122606-07, (1980); v.see also State1104419 A.2d

Here,578, (1982). find no abuse of63, 74, we583-84442 A.2dN.H.
judge.by trialthediscretion

Affirmed.

All concurred.
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Feeney Kraeger, (ThomasNewport Kraeger& of onG. the brief
orally), plaintiffs.and thefor

Flint, Jr., Newport, by orally,Gordon B. of brief and for the
defendants.

Brock, appeal (CharlesJ. This is an from a Master’s T.
Gallagher, recommendation,Esq.) approved by Superiorthe Court
{Johnson, awardingJ.), damages plaintiffs,to the Robert and

Delaney, against defendants,inBarbara their action the John and
Gurrieri,Marie trespass plaintiffs’ property,for willful on the in

(Supp. 1981).violation 539:1of RSA We affirm.
parties neighboring cottages RockyThe own at Bound Pond in

Croydon. Rockyplaintiffs’ cottage, Camp,The isBirch located on
pond, cottage,the Honeymoonshore of the while the defendants’

Camp, roadwayis plaintiffs’located across a to the ofrear the
property. right-of-The ponddefendants have access to the over a
way plaintiffs’that thecrosses land.

1969, plaintiffs’ predecessorIn right-of-the in title deeded this
way predecessorto the defendants’ in title. The defendants’ deed

right-of-way strip westerlydescribes the as a ten-foot-wide on the
Rocky cottageside of purpose reachingBirch for Rockyland the of

1979,Bound Pond. From 1975 falluntil the of the defendants used
right-of-waythe footpathas a pond.for access to the Because of its

size topography, pond navigable only byand its the is small boats.
defendants,The they pond,when desired to boat on the carried

their right-of-way pond.boats theacross to the dock on the
1979,In the fall of the defendants constructed an addition to the
cottagefront of large facingtheir which included windows the

pond. time,approximately they complainedAt this first to the
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plaintiffs certain right-of-waythat trees within the interfered with
right-of-way transporttheir use of the pond.to their boats to the

They expressed puta desire to cut down the trees and a road in the
right-of-way. plaintiffs permissionThe refused the defendants to

trees,cut down the drivewaybut offered them the use of their
theywhenever needed pond.to back a boat trailer toward the The

parties’ dispute resolved,over the Apriltrees could not be and in
1980, removed,the plaintiffs’defendants had the trees without the
permission.

plaintiffsThe presentinitiated the action. After a view and a
hearing, $4,281.20the master plaintiffs damagesawarded the in
including statutory penalty imposedthe (Supp.under RSA 539:1
1981) willfully unlawfullyfor cuttingand plaintiffs’trees on the
property. cuttingThe master found that shortlythe of the trees
after the cottagedefendants built their addition to the was “more
than coincidental.” He found that simplythe defendants wished to
improve their pondview of the addition,from their windowed

“they rightwhich had anyno to do under construction of their
deed.” He further found that the unreasonablytrees did not
interfere with the right-of-way.defendants’ use of the

appeal,On the defendants contend that because the master failed
applyto analysisthe “reasonable use” as enunciated in Sakansky v.

Wein, 337, 339, 1,86 N.H. (1933), rights169 A. 2 to determine the of
respective partiesthe right-of-way,to the contraryhis decision was

They argueto the law. also findings againstthat his were the
weight of the evidence and constituted an ofabuse discretion.

theoryThe of provides rights“reasonable use” that the of
partiesthe right-of-wayto a questionsare of fact that must be

lightdetermined in surrounding circumstances,of the including the
parties’location and uses of property, byboth takingand into

advantageconsideration the of one owner’s use and the dis­
advantage to bythe other Wein,owner caused Sakanskythat use. v.

339,86 N.H. at 169 A. at 2. The appliesdoctrine of reasonable use
right-of-way expresslyeven to conveyed,a without restrictions.

Eldeen, 491, 493, 419,Cote v. 119 (1979);N.H. 403 A.2d 420 see also
College, 384, 387,v. 844,Crocker Canaan 110 N.H. 268 A.2d 847

(1970).

followingThe master considered the factors: the relative
lots,parties’ right-of-way, trees,location of the pondthe the the and

dock; physicalthe defendants’ the topographycharacteristics and of
general,in right-of-waythe area particular;and of the pastin the
right-of-way by defendants;use of the the and the fact that the

right-of-waydefendants’ concern that prohibitedthe trees in the
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only they ahad constructed windowedaftertheir use of it arose
right-of-way pond.cottage, and thewhich faced theto theiraddition

surrounding circumstancesAdditionally, themaster consideredthe
right-of-way in 1969.they created Seewhen the wasas existed

585, ByKnowles, 244, 248, (1980).588Burcky 413 A.2dv. 120 N.H.
surrounding useconsidering the defendants’the circumstancesall

properly applied the doctrine ofright-of-way,the the masterof
findings theyif aremaster’sWe will not overturn areasonable use.

Inc.,Suissevale,evidence,by 121 N.H.Zimmerman v.supported the
290,1051, 1054, (1981), especially haswhen the masterA.2d 292438

Eldeen,by reaching v. 119in his decisions. Coteaided a viewbeen
Ousler, 58, 60,420;494, 119 N.H. 398A.2d at Heston v.N.H. at 403

him,536, before the(1979). the basis of the evidenceOnA.2d 537
reasonably that the defendants’concludedmaster could have

trees, against plaintiffs,cutting will exceeded thethe of theof the
right-of-way pond.scope to theof their

Affirmed.

All concurred.


