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trial court rationallycould have concluded on these facts that the
defendant had acted in bad faith.

Although the defendant persistentclaimed disregardthat his for
good-faiththe law was based on a assertion of his constitutional

rights, justice, fact,the trial as trier of compelledwas not acceptto
House,this Clearingclaim. See 93 Khoury, 346, 350,Inc. v. 120 N.H.

671,415 A.2d (1980). justice674 The trial positionwas in the best to
credibility,evaluate the defendant’s and we usurpshould not this

Id., 674;role. 415 Archibald,A.2d at see 1016,Gosselin v. 121 N.H.
1021, 302, (1981).437 A.2d 307

sayIBecause cannot findingsthat the trial court’s are without
support in the evidence or law,erroneous as a matter of I would
hold that the attorney’scourt’s award of fees did not constitute an
abuse of its discretion.
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Smith,Gregory attorney general Mosseau,H. (Peter W. assistant
attorney general, brief, Nelson,on the and Richard C. assistant
attorney general, orally), for the State.

Duggan, defender,appellate Concord,James E. byof brief and
orally, for the defendant.

Bois, defendant, Vasquez, appealsJ. The juryJose from a
finding guilty sellingverdict him Februaryof heroin in 1980 and

attempting to 1977,sell heroin in March 1980. See Laws 547:5
(current (Supp.version at 1981)).RSA 318-B:2 I The sole issue
presented is Superior (Goode,whether J.)the Court committed

denyingreversible in pretrialerror lineup.his motion for a We find
no such error and affirm.
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1980,early Hampshire conducted anthe State PoliceIn New
drug investigation in the area. TwoManchesterundercover

Februarythe defendant’s Onincidents form basis of the convictions.
1980,8, Trooper Sparks, participatedwho in the investi-Bernie

gation agent, purchased packets of heroinas an undercover several
thehe later identified as defendant.from an individual whom

1980,later, 4, Trooper SparksMarchApproximately one month on
possibilitysame and discussed the ofmet with the individual

Although willingpurchasing the seller was toadditional heroin.
heroin,provide parties agree the methodthe did not on forthe

money drugs,exchanging transactionthe and and the second was
never consummated.

1980, grand againstjuryApril a returned two indictments theIn
defendant, charging selling attemptingand to sell heroin.him with

later, a motion aApproximately six months the defendant filed for
motion,pretrial hearing forlineup. At on the counsel thea

necessary problemsargued lineup was becausedefendant that a
againstconcerning identification had arisen in cases other

Vasquezinvestigationin the and Mr. claimedindividuals because
Trooper Sparks. superior court deniednever met with Thehe had

Julytrial was for 1981. Atthe defendant’s motion and scheduled
trial, allegedTrooper Sparks his encounters with thetestified as to
defendant, charges.juryand the returned convictions on both

arguesappeal, that the trial courtIn this the defendant
disagree.lineup.denying pretrial We Ain his for aerred motion
rightnot absolute to adefendant does have an constitutional

767,Ostertag, (8thpretrial lineup. v. 619 F.2d 771 Cir.United States
Robertson, 853, (9th; 606 8571980) States v. F.2d Cir.see United

grantacknowledges, tothe decision a1979). As the defendant
ofpretrial generally discretion thelineup within the soundfalls

669, (W.Id.; accord,judge. Boyd, 681 Va.v. 280 S.E.2dtrial State
1981)­.

seeking lineup, a must filepretrial defendant hisIn a
arraignment.period arrest orrequest a after hiswithin reasonable

861,458,Baines, 455, Rptr. (1981);177 Cal. 864People 635 P.2dv.
Anderson, 42, 1981).(Iowa The of48 endssee v. 308 N.W.2dState

delay hopesrequest injustice permit to his thatwill not a defendant
memory.eyewitness’might Theanpassage of time dullthe

moreover,defendant, informing the trial court ofthe burden ofhas
can asupporting request, so the court makehis thatthe facts

C.,the W. 85 N.J.In Interestreasoned determination. See State of
Baines,228, 50, (1981); People218, see v. 635426 A.2d 55-56 also

458, that identificationRptr. 864. He must showP.2d at 177 Cal. at
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of mis-likelihoodthat a reasonablematerial issue andis a
Id.,exists, might atlineup 635 P.2dresolve.which aidentification

99,States,864; A.2d395458, Rptr. v. Unitedat Jackson177 Cal.
(D.C. 1978).104

nearlycase, months from thesixthe defendant waitedIn this
filing pretrial lineup.for athe motionhis indictment beforedate of

delayjustifying provided theany the norreasonsneither offeredHe
Asupon which to base a decision.judge factstrial with sufficient

mentioned, merely that “identificationpreviously he stated
having methe deniedproblems” in other cases and thatexisted

facts, trial courtTrooper Sparks. we hold that theGiven thesewith
denying motion.in the defendant’sdid not abuse its discretion

timelyassuming filed aarguendo the defendant hadthatEven
information, wethe court with sufficientand had furnishedmotion

judge could havein that the trialthe evidence this casefind on
rationally of mistakenthat a reasonable likelihoodconcluded

regardinginevidence camedid not exist. Substantialidentification
8, 1980,February meeting defendant andalleged between thethe

trooper an informant hadTrooper Sparks. The testified that he and
building Varney ingone green apartment Manchesteron Streetto a

nine,proceeded apartment which had a mailboxto numberand had
that, incontaining Vasquez He stated thethe names and Desrosiers.

hallwayapartment, from thea set of stairs ranentrance to the
defendantapartment. He further testified that thedown into the

mustache,“Junior,” wasdark hair and areferred to himself as had
feet, tall, weighedeight hundredinches and about oneabout five

closely,fifty pounds. trooper the sellerThe stated that he observed
“absolutely positive” thehe that the defendant wasand that was

person purchased the heroin.from whom he
testified, 4,allegedTrooper Sparks respect Marchwith to the

1980, encounter, defendant, byaccompanied femalethat the a
drivingcompanion, was a blue Prix automobile andGrand

nearby AccordingSparks parkingininstructed to meet him a lot.
trooper’s testimony, the lot tento the the defendant arrived at

driven his female friend tominutes later and indicated that he had
lengthtrooperThe stated the cumulative of bothwork. that

approximately ten minutes.wasencounters
during thetrooper’s testimony was corroboratedMuch of the

Desrosiers,girlfriend, testifiedSusanand histrial. The defendant
1980, they together apartmentin numberFebruary livedthat in

apartmentVarney stated that theMiss Desrosiersnine on Street.
entrywaygreen building contained aand that thein awas located

testimonyhallway.descending The did notfrom thestairsset of
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anyonethatindicate other thethan defendant and Miss Desrosiers
apartment addition,had access to the question.on the date in In the

acknowledgeddefendant that Miss Desrosiers owned a blue Grand
Prix automobile and that he sometimes drove toher work.
Furthermore, physical givenhe description byresembled the
Trooper Sparks and he admitted that his nickname was Junior.
Viewing whole, saythese as a we judge’sfacts that trialcannot the
denial the lineupof defendant’s for amotion would have constituted

discretion,an abuse of if sufficientlyeven the defendant had
hearingdescribed the circumstances of this case at the on the

motion.
Although discretionarywe have authorityreaffirmed the

judgesof involvingtrial in pretrial lineups, urgematters we all
judges,trial policy, grantas a matter pretrialof to motions for

lineups readily procedure might any waywhenever this tend in to
mitigate the potentiallikelihood of a pretrialmisidentification. The
lineup weaponis an protection rightsinvaluable in the of the of
wrongly generallyaccused individuals and in the forsearch truth.

Appeal 675,Maguire,See (1st cir.), denied,571 F.2d 677 cert. 436of
(1978); Sexton, 1289,U.S. 911 v. (Pa. 1979).Com. 400 A.2d 1292 We

encourage advantageall trial courts to take full procedure.of this

Affirmed.
All concurred.
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