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26, 1981, thereby leaving plaintiffssent until the littleJune
opportunity rectify eligibility prior appeal.to their to theirstatus

right appealBecause their to the division’s termination of their
thereby meaningless, the noticeMedicaid benefits had become was

Rochester,untimely. Realty, CityInc. v. 118 N.H. atSee V.S.H. of
781, at 319.394 A.2d

reasons,foregoingthe we hold that the division’sFor
plaintiffs’ benefits was invalid. Thetermination of the Medicaid

Julyplaintiffs’ be retroactive toMedicaid benefits should reinstated
31, 1981, date termination.the of

Reversed and remanded.

result;J.,Bois, in the the others concurred.concurred
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Scheer,Smith, attorney general (Marc assistantGregory R.H.
attorney general, orally), for the State.on the brief and

Davis,Sullivan, Boston, Massachusetts, and Ross &ofDiMento &
brief, and C.(Richard Michaud on the Thomasof B.Manchester

orally), the defendant.J. Ross forCameron and Clifford

Douglas, whothis a defendantThe issue in case is whetherJ.
maylarceny subsequentlyinof Massachusettshas convictedbeen

retainingforprosecuted Hampshire RSA 637:7in New underbe
We hold thatproperty which he stole in Massachusetts.the same

prosecutingHampshire from the defendant.New is not barred
charged12, 1981, ofthe MassachusettsOn June Commonwealth

McNally, larcenydefendant, bits inwith of air-carbidethe Michael
266,chapterAnnotatedof Massachusetts General Lawsviolation

chargeguilty(West 1970). pleaded to theThe defendantsection 30
12, 1981, Hingham,August in district court at Massachusetts.on

case,20, 1981, guiltyJuly prior pleato in the MassachusettshisOn
Hampshire the theft crime ofindicted in New forthe defendant was

retaining propertystolenproperty. RSA I. Thestolen 637:7
which the defendant wasair-carbide bitsconsisted of the same

stealing thein He to dismissof Massachusetts. movedconvicted
grounds it hisHampshire on the that violatedNew indictment

beingrights protectedprocess of to from twicelaw and beto due
Const, I,placed jeopardy pt. art.for the offense. See N.H.in same

CONST, XIV,16; V; Superior1. The CourtU.S. amend. id. amend. §
(Bean, jeopardyJ.) double nor duethat neither theconcluded
process Hampshireprovisions of the New or United States

by prosecutionHampshirethe Newwould be offendedConstitutions
retaining property. interlocutory appealThis followed.for stolen

jeopardy protection byThe double afforded the Federal
beingprohibitsand State Constitutions a citizen from convicted

Heinz, 720,717,twice for the v.same offense. State 119 N.H. 407
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Gosselin,814, (1979); 115, 118,v.A.2d 816 State 119 N.H. 370 A.2d
264, (1977). Jeopardy will not if267 attach the second offense is

720,Heinz,in N.H. atdifferent either law or fact. v. 119 407State
distinguished protectionA.2d at 816. This is to be from the our

against duplicationState Constitution offers the mere of trials in
jurisdictions 262,for the Hogg,two same offense. State v. 118 N.H.

844,266, (1978); pt. I,385 A.2d 846 N.H. Const. art. 16. But cf.
States, 187, (1959) (priorAbbate v. United 359 U.S. 195-96

prosecutioninconviction State court does not bar federal for same
offense). Hampshire retainingWe believe the New offense of stolen

distinguishableproperty is in lawboth and in fact from the
larcenyMassachusetts offense.

Heinz,In State v. we determined that “two statutes with
overlapping subject necessarilymatter do not reflect the same

720,interests and define the same offense in law.” 119 N.H. at 407
Instead, analysisatA.2d 816. our must focus on the actual interests

policies jurisdiction. 721,and of each Id. at 407 A.2d at 816.
charged larcenyThe defendant withwas and convicted of

Massachusetts;in he has been indicted in this State under RSA
property. thoughfor retention of637:7 stolen Even the statute is

captioned “Receiving Property,”Stolen we have construed this
punishing anyonestatute as property.who retains stolen State v.

Scione, 1252,922, 923, Bean, J.,118 N.H. (1978).395 A.2d 1252 the
case,judge cogentlyin policytrial this articulated the differences

denyingbetween twothe statutes in his order the defendant’s
Hampshiremotion to dismiss the New indictment:

purpose punishing larceny“Massachusetts’ in protecttois
private property. Hampshire may. . . While New bealso

protecting private instance,interested in property in this
the State has several other interests. Punishment for
retention propertyof stolen enjoyingadeters thief from

illegalthe offruits his activity. Although maythis
punishment,constitute double constitutionallyit is

permissible.”

agreeWe punishingwith the State that the retention of stolen
property policyserves the preventing deterringadditional of and

usingcriminals from this State as a disposesafe haven to store or of
property impunity.stolen with

prosecutionThe defendant seeks to avoid in forthis State
retaining property bystolen readinga literal of RSA 637:1. That
statute declares that in chapterdenominated theft“[c]onduct this

single embracingconstitutes a separateoffense the offenses such as



896

receivinglarceny . stolen. .asheretofore known [and]those
continues, accusation of thefthowever: “Anstatuteproperty.” The

anyin mannerby it wasmay supported that committedbe evidence
notwithstandingchapter, thethisbe theft underthat would

in the or informa-indictmentspecification of a different manner
statute, legislativelanguage theplain of theto theIn additiontion.”

facilitating prosecutions, than ofhistory policy ratherofaevinces
independentformaking prosecute andifficult to individualit more

Hampshire’s criminalof NewWhen the codificationacts of theft.
accompanyingreport it stated thatproposed, “[t]hethelaws was

is to declare that variancesimportant this sectionfunction of
proved arein nocharged in one form and anothertheftbetween

tolonger Report Recommendimportant.” Commission Codificationof
(1969).at 60582.1 commentCriminal Laws §of

Code, fromof the Model Penalto section 223.1The comments
derives, support prosecution-facilitatingalso thewhich 637:1RSA

policy the consolidation statute:behind
proceduralis avoidpurpose consolidation ... to“The of

problem from a defendant’sproblems .... The real arises
byproperty themisappropriatehe not thethat didclaim

propertyalleged misappropriated thein factbutmeans
aby of suchmeans and from the combinationsome other
isprocedural that a defendant whowith the ruleclaim

by provingcharged with offense cannot be convictedone
another.”

2(b), (1962). Specifically223.1 comment at 133Model Penal Code §
consolidating theis the effect ofdiscussed in these comments

larceny receiving “Theproperty: intricacies ofand stolenoffenses of
receiving goodsdistinguishing stealing andand stolen ofbetween

presenting ofproper procedure these alternative views thethe for
may lead needless reversalsalso to ofdefendant’s involvement

States,(citingat v. United 365 U.S.convictions.” Id. 134 Milanovich
legislative historyplain language(1961)). Clearly, and of551 the

chargethatrebut the defendant’s assertion the ofRSA 637:1
may prosecuted independentlyretaining property not bestolen

larceny charge.from the
rely Larkin, (1869),v. 49 N.H. 39The defendant seeks to on State

larcenymay of bothpropositionfor the that he not be convicted and
logicallyreceiving property. quitecourt stated instolen This

century ago that offences ofLarkin more than a “because the
distinct,totally personstealing receiving . theare . . sameand

receivingguilty stealingof and also the samecannot be found
then, legislatureproperty” hasfrom himself. Id. at 43. Since our



897

law, redefining receivingcodified criminal and in crime ofthe the
property byinstolen RSA 637:7 it has included the offense of theft

Hampshirethe defendant had been indicted inretention. If New for
“receiving” property it,in acceptingstolen the traditional ofsense

Hoggwe hold and v. thatwould under Larkin State the defendant’s
larceny prosecutionconviction in bars hisMassachusetts here.

Nothing States, (1961),in Milanovich v. United 365 U.S. 551
relies,upon prevents concludingthe alsowhich defendant us from

may constitutionally prosecutedthat he be in this State for
retaining property despite larcenystolen his Massachusetts

though Supremeconviction. Even the StatesUnited Court decided
larcenythat the defendant could ofthere not be convicted both and

receiving property, statutorysostolen it did as a ofmatter
jeopardyconstruction and not based on the double clause. The Court

question statutory construction,stated that “the is one of not of
distinctions,” 554, supportingcommon-law id. at further our

reading permitting prosecutedof RSA as the637:7 defendant to be
retainingin this property. HampshireState for stolen The New

retaining propertyoffense of is instolen different law than the
larceny.Massachusetts crime of

alleged activityThe defendant’s criminal in New
Hampshire is also different in thanfact his criminal inconduct

determiningMassachusetts. The basis for whether a second
prosecution by jeopardyis thebarred double clause is the “same
evidence” “If a requiredtest. difference in evidence is to thesustain

charged, they growoffenses the fact that relate to and ofout one
singletransaction does not themmake a whenoffense two or more

by Gosselin,are 118,defined statutes.” State v. 117 N.H. at A.2d370
at 267. allegedThe defendant claims the mere fact thethat stolen
property, bits,the air-carbide was involved in both the Massachu­

Hampshire precludes prosecutionsetts and New offenses his here
receiving property. rejectedfor stolen We a similar inassertion

Gosselin, id.,State v. 370 A.2d at 267.
Moreover, identityother elements besides the propertyof the

provedmust be prosecution.to sustain the retention Failure to
prove actuallythat the defendant stole the air-carbide bits would
have larcenybeen fatal to chargethe Massachusetts but is

Hampshire charge,the requiresirrelevant to New retention which
proof that the property requisitedefendant retained stolen with the
knowledge Likewise, proofand intent. of retention would beenhave
immaterial to the Massachusetts offense. The Massachusetts and

HampshireNew require proofeachoffenses of a fact the other does
117-18,not. See id. at 370 A.2d at 267.
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retainingHampshire stolenoffense ofBecause the New
larcenythe Massachusettsproperty different in law and fact thanis

convicted, mayhebeen we holdof which the defendant hasoffense
violatingconstitutionally prosecuted here for RSA 637:7.be

and remanded.Affirmed

All concurred.
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