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permissible multi-family reason,the area than a unit. For the same
contrary spiritthe use would not be to the of the ordinance. In

addition, board,bywe note since the ofthat denial the variance the
question permit dwellinginthe ordinance has been amended to

caretaking security personnel storage buildingsunits for or in
general grantingupon speciallocated in a districtbusiness the of a

exception.

foregoing reasons,For the we find that the board’s denial of
unreasonable,the variance was and we affirm the decree of the

superior court.

Affirmed.

All concurred.
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Jr., Keene, orally,byShortlidge, brief and for theR. ofJ.
plaintiff.

(Mr.Reynolds,Stephen and M. of Keene BlewettH. Blewett John
brief,Reynolds orally),on the and Mr. Blewett for theand Mr.

defendant.

King, defendant, Development Company,C.J. The C & K
plaintiff,appeals the denial of its motion to dismiss the action of the

Consultants, Inc., groundConstruction on the that theUnited
plaintiff unregistered foreign corporation doingis an business in

Hampshire precluded byNew and therefore is RSA 300:8 from
maintaining Hampshirean action in New courts.

underlying dispute.of InThe cause action arose out of a contract
1973, Construction entered into a contractJune United Consultants

Development Company by agreedwith C & K which it to build a
Keene, Hampshire.inRamada Inn New The contract called for

project by 15,completion of the June 1974. ConstructionUnited
Consultants, however, Maycompleterefused to construction and in
1980, against Development Companyfiled suit C & K for breach of
contract. .

April onIn 1981 the defendant filed a motion to dismiss the
maintainingground plaintiff prohibitedthat the was from the

by foreign corporation which hadaction RSA 300:8 because it was a
register hearingsecretaryfailed to with the of state. At a on the

5, 1982,January plaintiff producedmotion on the a certificate of
authority secretarybyissued in December 1981 the of state

Consultants,certifying qualifiedthat Inc.” had to do business“U.C.
Hampshire pursuant chapter plaintiffin New to RSA 300. The
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during registerpermittedclaimed that the 1970’s it had not been to
Consultants, Inc.,theunder name United Construction because

corporation doingthere was a Vermont inbusiness the with aState
Superior {Dunn, J.)similar name. The Court denied the defendant’s

tomotion dismiss. The defendant’s renewal of its tomotion dismiss
appealsThewas also denied. defendant the denial of its motion. We

affirm.
requires foreign corporations desiringRSA 300:3 to do business

register secretaryin the payState to with the of state and a fee.
foreignrequires corporation300:4RSA the set forth nameto “the of

corporation” applying authoritythe when for a certificate of to do
Hampshire. However,in prohibitsbusiness New 300:4-bRSA the

by foreign corporation corporatea ause of ifname the use of the
may public believingthe corporationname mislead into that the is

States,agency Hampshirean of the United or New or is another
corporation carrying complyon inbusiness the State. Failure to

registration provisionsthe of chapterwith RSA not300 does affect
validity foreign corporation’sthe of the contracts. RSA 300:8.

However, providesRSA 300:8 also that “no action shall be
recovery any by anymaintained or in ofhad the courts of this state

foreign corporation long complyso as it tofails with the
Furthermore,requirements chapter.” providesof this RSA 300:9

foreign corporation by changingathat that amends its charter the
registered Hampshireunder itname which is in New shall file a

change secretarycertificate of the name with the of state.

incapacityIt foreignis well established that the aof
corporation registerto sue because it failedhas to is an affirmative

pleaded proved bydefense which must be and the R.defendant. C.
Mach., Acres, 271,269, 162, 164Allen Bus. v.Inc. 111 N.H. 281 A.2d

defense,(1971). To establish the provethe defendant must three
First, provefactors. it must that the outtransaction of which the

transaction,action arose was an intrastate because 300:8RSA is
Second,inapplicable to transactions.interstate the transaction must

“doing meaning chapterconstitute business” within the of RSA 300.
Third, plaintiff unregisteredthe defendant must show that the is an
foreign corporation. Id. We determine on the thatrecord the

prove plaintiff unregistereddefendant has failed to that the is an
foreign corporation within meaningthe of the statute.

gaveThe transaction which rise to the cause of action was
parta of intrastate partcommerce and not of interstate commerce.

The determination whether partthe transaction is a of interstate
question,commerce is a federal and the decisions of the United

SupremeStates controlling.Court are Pennsylvania &c. Co. v.
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336, 337, 703,Brown, (1928).83 N.H. 143 A. 704 The record
ofindicates that the transaction involved the a Ramadaconstruction

by plaintiff Hampshire.in New Construction workInn the within a
foreignby corporation generallya is considered intrastatestate

Arkansas, 148,City v.commerce. Kansas Steel Co. 269 U.S. 151-52
Com’lth, 235,(1925); Western Construction Co. v. 147 Va. 243-­Gas

51, 646, (1927), aff'd, (1928);136 S.E. 649-51 276 U.S. 597 15A Am.
39, (1976).2d at 374Jur. Commerce §

“doingThe transaction also constituted business” in New
Hampshire. activity required “doingThe to constitute business”

chapter greater subjectunder RSA 300 is than that which will a
foreign corporation jurisdictionto the of the courts of this State.

Piche, 357, 358, 427,Myers Company v. 109 N.H. 252 A.2d 428
Piche,(1969). plaintiffIn the was a broker in New York who billed

consignee goodsHampshire shipmenta New on a of from a
doingactivityCanadian firm. We held that this did not constitute

State, noting plaintiffinbusiness the that the had conducted no
contrast, plaintiff presentin In inactivities the State. the the case

carried on construction in the overState several months. This is
“doing chaptertosufficient constitute business” within RSA 300.

plaintiff unregisteredThe defendant ancontends that the is
foreign corporation registeredbecause it under the name “U.C.
Consultants, name,Inc.” rather than under its correct United

Consultants, disagree.Construction We We findInc. that the
plaintiff substantially complied plaintiffhas with the statute. The

prevented registering bywas from under nameits correct RSA
300:4-b, precludes corporation’swhich ifthe use of a name its name

already doingcorporationis similar to the name of another business
plaintiff attempt complyin the State. The made an earnest to with

provisions statute, by registeringthe of the under a shortened form
attempted secretary state,of its name. It nothas to mislead the of

defendant, publicthe or the as to the name under which it is
incorporated addition,in InMassachusetts. it relied on the

secretary compliedcertification of the of state that it had with the
consequentlystatute and corporatetook no action to amend its name

in Massachusetts.
argues plaintiffThe defendant that the should have returned

to incorporation changeMassachusetts to amend its articles of and
name, Hampshireits and then returned to New to file the new

secretaryname with the of state. The statute does not indicate what
corporation beingalready bya should do if its name is used another

corporation doing business in the State. In the absence of a clear
legislature,directive from the we it isbelieve that unreasonable to
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require corporation changea to name inits the state of incor-
poration. attempted registerIf States Steel to doUnited to business

Steel,Hampshirein the State of New under the name StatesUnited
doingprevented corporationbut was from so abecause with a

State,doingsimilar name was business in the we believe that it
substantially registeredcomply with ifwould the statute it under

the name Steel.U.S.
plaintiff arguments regardingThe raises a number of the

propriety interlocutory appeal plaintiffof an in this case. The
argues interlocutory appeal improperthat the is because the

comply procedures specifieddefendant has withfailed to the in
8,Supreme exceptional.Court Rule and because the issue is not

Furthermore, plaintiff attorney’sthe claims that it is entitled to fees
appeal.on this

Supreme requiresCourt Rule 8 the indefendant to include
appeal signature transferringhis statement the of the lower court
question. Sup. appealthe N.H. Ct. R. 8. The noticedefendant’s of

signature, superiordoes not contain this and the docket of the court
does not indicate thethat case was transferred to this court.
Although rule,complythe Supremedefendant has failed to with the

suspend requirementsCourt Rule 2 authorizes this court to the of a
justicerule the motionon of the court or of a if init is the interest of

expediting Sup.the decision. N.H. Ct. R. 2. We believe that it is in
expediting compliancethe interest of the decision to waive with the

exceptionalrule in this appealcase. The defendant filed a notice of
February argumentin case inthis 1982. Oral was heard in

September require1982. While we could the todefendant return to
superior comply rule,court and with the we believe that such a
procedure Accordingly,would involve a needless waste of court time.

compliance Supremewe waive Court Rule 8with for this
defendant.

disagree plaintiff’s argumentWe with the that an
interlocutory appeal ininappropriate this Wewas case. have stated

interlocutory appeals exceptionalthat be limitedshould to cases.
883,Conway,Paine (1978).v. Town 118 N.H. 395 A.2d 517of

Supreme Court Rule 8 further defines the incircumstances which
interlocutory appeal appropriate: appeal may materiallyis when the

clarify proceedings litigation.advance termination or further of the
Sup. materiallyN.H. Ct. R. 8. inOur decision this case has clarified

litigationthis plaintiffbecause we have indicated that the can
properly interlocutorymaintain this cause of action. We hold that
appeal appropriatewas in this case.

we appealBecause believe that the defendant’s was
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faith, plaintiff isthe not entitled toin badand notappropriate,
attorney’s appeal. Thompson Poirier,fees for this v. 120 N.H.Cf.
584, 589, 297, (1980).420 A.2d 300

Affirmed.
Bois, J., dissented; the others concurred.
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