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faith, plaintiff isthe not entitled toin badand notappropriate,
attorney’s appeal. Thompson Poirier,fees for this v. 120 N.H.Cf.
584, 589, 297, (1980).420 A.2d 300

Affirmed.
Bois, J., dissented; the others concurred.
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HampshireDouglas, Company of NewServiceJ. Public
taxation,appeals(PSNH) from an ofadverse decision of the board

interpreting thefollowing: (1) erred inalleging that the boardthe
income” to includestatutory “franchise taxabledefinition of

(2)during (AFUDC); andfunds used constructionallowance for
valuation for taxin the franchiseinclusion of AFUDCthat the

Hampshirepermitted Constitution.purposes is not under the New
follow, the board’s decision.which we reversereasonsFor the

accounting the coststhat tracksan mechanismisAFUDC
moneyutility and inby paying on borroweda in interestincurred

duringmoney through thesales of stockpaying on raiseddividends
The interest onmoney in construction.is invested unfinishedtime

interestto the currentas an offsetfunds is treatedborrowed
as an additionequity funds is treatedThe ofexpense account. cost

added to anAdditionally, amounts aretheseboth ofto income.
balancetheasset account ongenerating plant’s currentelectric

iscosts until the constructionutility recover thosesheet. A cannot
Thus, utilityelectricity.begins generate aplant tothefinished and

through rather must waitcurrent rates butrecover the costscannot
plantrequesting the beplant thatcomes on line beforeuntil the

through rate-making process. It is thenin theincluded the rate base
utilityenoughbegin high thepay rates to enableconsumers tothat

construction, “capitalized”the costs areof andto recover the cost
recognized depreciationas a item.

158, 600,State, 154, A.2dv. 101 136In Public Co. N.H.Service
“intangible arising from(1957), the valuethis court held that604

to apermission approval of the Public Utilities Commissionthe and
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utility corporationpublic rightto privilegeexercise the and of
engaging generating, distributing,in the of transmittingbusiness

selling energy propertyin uponand electric this State ... is which a
imposed.” case,can 83,tax be In that in the of chaptercontext RSA

predecessor chapter 83-B,to RSA wea held that the tax included
value,intangible any,” public utilityan “if which exists in a over

physical property. plaintiffand above the value of its The in that
argued that propertycase “a tax collected on account of which has

upon anyno value or collected a far invalue excess of value which it
I, II,has in in offact is violation Pt. Art. 12 and Pt. Art. of our5

160,state Constitution.” Id. at 136 A.2d at 605. While the “value for
rate-making purposes” need not be the same theas “value of a
utility 161,plant 606,purposes,”for tax id. at 136 A.2d at this court
concluded that the tax thenas worded was unconstitutional.

imposes nine-percentThe current law a franchise tax on the “net
franchise,”income derived from the exercise of which is defined as

utility operating“net income less fromdeductions income as
reported in applicableaccordance with the uniform classification of

publicaccounts of the January 1,utilities incommission effect” on
1960. RSA 83-B:l V & :2. The commissioner of revenue adminis-
tration determined netthat the income taxable under chapterRSA

$33,249,586,83-B was $2,992,487.which meant a franchise tax of Of
figures, $31,884,219 $2,869,579.71,those respectively,and were the

income and tax principalattributable questionto AFUDC. The
before us is whether large risingthe inclusion of the and amount of
AFUDC attributable to PSNH’s multi-billion-dollar venture in
constructing generatinga plantnuclear known as Seabrook Station
yields economicallyan rational result so as to withstand consti-

scrutinytutional Hampshireunder the New Constitution’s tax and
Const,process I, 12; II,due pt.clauses. pt.N.H. art. arts. 5 & 6.

effective,chapterAt the time RSA 83-B became the entire
recognizedAFUDC amount was as reduction toa current interest

expense. 1970, acceptable accounting changed,In the method and
recognizedthe entire amount as an towas addition the “non-

operating present, portionincome.” From 1977 the theto of
recognizedAFUDC related to borrowed funds has been as a credit

terms,expense.a to Inor reduction interest crude economic
merely anticipation recoveryofAFUDC documents a cost in later

generated higherbyofout future revenues isrates. “AFUDC an
accounting entry mayand not cashactual revenue” but be

promise paycharacterized “as a to in the future.” Re Public Service
N.H., 251,Company (1980).65 N.H.P.U.C. 257 The board ofof

propertaxation itconcluded that was to include AFUDC as
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meaning “netadditional within the of income derived fromincome
under RSA V.the exercise of franchise” 83-B:l

A is be to avoid a conflict withstatute to construed
reasonably possible.rights State v.constitutional whenever See

Thus,Millette, 458, 465, 150, (1972).112 A.2d 154 to theN.H. 299
an item that does notextent that the chart of accounts includes bear

franchise,relationship of theto the value statutea factual economic
require so as to avoid anbe construed not to its inclusionshould

legislature’stheapplication the statute that would exceedof
authorityauthority. imposeThe to a franchise tax isconstitutional

economicallyby requirementthe that there be an rationallimited
relationship the franchise and the taxthe actual value ofbetween

Justices, 559, 566, 321,149 A.imposed Opinionit. the 84 N.H.on of
State, 163,101 at(1930); also v. N.H.see Public Service Co.325-26

136 A.2d at 607.
326,Justices, 568, A. theN.H. at 149 atOpinionIn the 84of

nothing tono there is tax.”justices that there is valueobserved “[i]f
that,legislature hasproblem is that the declaredin this caseThe

electricity,charging the of thepurpose rates to consumersfor the of
anyby preventing onplant is of value rates “basedzeroSeabrook

progress” until the constructionof work incost constructionthe
(anti-CWIP law).“completed.” (Supp. 1981)RSA 378:30-awork is

sayit in one statute thatride two horses: cannotState cannotThe
purposes until it isplant is no for cash incomeof valuethe

yet progresses as if it were ofcompleted, can tax it as construction
that, enactment ofunfairness sinceThis is the fundamentalvalue.

law, prevents receipt of tax revenue for thefranchiseanti-CWIPthe
Moreover, yet certain whetheraspect plant.this it is notofAFUDC

completed,be orTwo will everStation Units OneSeabrook and/or
Regulatoryever obtain Nuclearwillcompleted, whether PSNHif

judicialoperate.actually to We can takepermissionCommission
plans completeto nuclearmany have abandonedutilitiesnotice that

See, e.g., Petitionperiods of investment.plants substantialafter of
(Ind.Company, No.Cause 36689Indiana Public ServiceNorthern

11,Comm’n, August 1982).Pub. Serv.
beinglaw, actually providedonly canwhen service isStateUnder

(Supp.base. RSA 378:30-aplant in the rateof a be includedthe cost
recovering,prohibits fromPSNH1981). statuteThe anti-CWIP

construction, including therates, unfinishedthrough ofthe cost
before,“until, project isconstructionfinancing cost, not saidand

(Supp.378:30-aproviding to consumers.” RSAactually service
anycharges “in manner beprohibits or1981). rates [to]That statute

progress.” it forwork in Were notconstructionthe cost ofonbased
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statute, be to the amount of itsPSNH would allowed includethis
plant in base and earn a return on that amountconstruction its rate

rates, thereby offsettingthrough financingits costs andcurrent
currentlyeliminating thethe need to accumulate amount allocated

332,of N.H.,pay 119to See Public Serv. Co. N.H.AFUDC. LUCC v.
342-51, 626, (1979).402 A.2d 633-39

Thus, plant, greateritthe more costs to build the the the AFUDC
greater somethingand the the amount of tax on that isaccount not

yet anyproducing actual income and does not have economic value
effect,purposes. applicationto franchise for rate In the ofthe RSA

settingchapter the in83-B to factual which PSNH finds itself
required paymeans that the has PSNH aState to franchise tax

statute, thereby requiringif nocalculated as there were anti-CWIP
pay though recoveringto tax werePSNH a as it construction

financing essence, governmentin thecosts current rates. In is
treating income, purposes,as for taxfranchise amounts which

lawfully procedurePSNH cannot recover in current Thisrates.
greater borrowingscompanythe evenforces into to cover the

resulting liability which, turn,tax onlyin updrives the amount of
that passedconstruction costs will soon be on theto consumers.

Any uponfranchise tax based the AFUDC account related to
operatingSeabrook Station would an expensebe recoverable from

ratepayers course,in their electric rates. Of this runs counter to the
prevents any beinganti-CWIP law that anyrates from based “in

onmanner” the cost of progress.construction work in RSA 378:30-a
(Supp. 1981). HampshireThe New Public Utilities Commission has

problem regard:also observed a double collection in this
by imposedecision the state to tax on“[T]he a AFUDC

income results in a ratepayers.double collection from
First, during periodthe construction when such allow-

againances are included plantas income and when the
operational,becomes a return is plant.earned on the
plantWhen the operational placedbecomes and is in rate

base, the placed base,accumulated AFUDC is also in rate
bywhich multipliedis then subjecta return which is then

Hampshireto the New franchise tax.
The ofeffect this double ratepayerscollection from has

challengedbeen by PSNH. The applaudscommission
Public CompanyService for attempt tothis minimize the

electricitycosts of ratepayers.”to its

Re Public Company of N.H,Service 65 N.H.P.U.C. at 257-58.
To the extent liabilitythat the franchise tax was increased

by $2,869,579.71 1979,for yearsand in later since the date of the
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7, statutory1979), in RSA 83-B:l(May formulaanti-CWIP act the
relationshipa tonot rationalV for “net income” does bearand :2

appliedreality as here.therefore is unconstitutionalandeconomic
accounting that it is a fairmay tool does not meanbe a validWhat

tax method.

Remanded reassessmentfor of
liability.tax1979franchise

Batchelder, J., dissented;sit;King, C.J., the othersdid not
concurred.

J.,Batchelder, dissenting: agree of theI with the decisions
Hampshireand the Newadministrationof revenuecommissioner

properly inincluded “franchisethat isof Taxation AFUDCBoard
bemust somehowThe fact of constructionincome.”taxable

if it not an assetrecognized of franchise even isin the valuation the
Justices, 559,making Opinion N.H. 567-purposes. the 84for rate of

upon321, (1930). tax a tax the68, The franchise is149 A. 326
utilityutility’s right engage the business. Publicto inexclusive

154, 158, 600,State, 604Company 101 N.H. 136 A.2dv.Service
inAdditionally, of AFUDC “franchise taxable(1957). the inclusion

technique utilityaccounting in thegenerally acceptedis aincome”
PropertyBonbright, of 2 vols.The ValuationJ.business.

ratemaking purposes;for(1937). is not an assetA franchise
statute,ratemakingtherefore, (Supp. 1981), shouldaRSA 378:30-a

Justices,Opinionanalysis tax items. theon the ofno effecthave of
HampshireCompany of New includessupra. Public Service

earningsreport on itsin annual to stockholdersitsAFUDC
by majorityinequities the are moreThe envisionedstatement.

legislature goodhad the sense torealthan because theapparent
liabilityagainst company’s forthetaxesa credit for franchiseallow

profits payments.taxbusiness
does,find, a rationalmajority the failure ofthenot asI do

warranting heavyreality this case therelationship ineconomicto
cutting thedeclaration acrossof an unconstitutionalsanction

utilityby every Hampshire.in Newof AFUDCtreatment


