
925

Rockingham
No. 81-193
Laconia District Court
No. 81-252

HampshireState of New

v.

Michael Cornelius

HampshireofState New

v.

Jeffrey Allen Jones

20,October 1982



926

Smith, attorney general (Michael Pignatelli,A.Gregory H.
attorney general, orally), the State.the brief and foronassistant

P.A., PhillipsPerkins, (Roger B. onPhillips Waters of Concord&
orally), for the defendant Cornelius.andthe brief

P.A., (Charles A.Associates of ManchesterStephen R. Fine &
orally), for the defendant Jones.brief andMeade on the

Brock, appealsprincipal in these consolidatedThe issueJ.
rights were violated due toconstitutionalwhether the defendants’is

test,breathalyzerfailure, administering a to takewhilethe State’s
testing.sample independent We holdfor theiradditional breathan

equal protectionprocess nor the doctrinethe duethat neither
provided breathrequires be with an additionalthat a defendant

bymayindependent performedbe his ownsample an testso that
experts.

cases, defendant was arrested inthese the CorneliusIn the first of
a.m., 16, 1980, and wasEpping approximately 2:45 on Novemberat

operating while under thecharged first-time offense ofwith a
(currentintoxicating liquor, a RSA 262-A:62of violation.influence

breathalyzer’testI). administered to himTheversion at RSA 265:82
percent. pretrialof .21 Cornelius’a blood-alcohol levelindicated

by Superiorthe Courtsuppress the test results was deniedmotion to
guilty, stating,judge(Temple, J.). trial found CorneliusThe

however, breathalyzer suppressed,test result been athat had the
guilt would have existed. Thedoubt as to Cornelius’reasonable

appealed.defendant
case, inwas arrested Tilton atIn the second the defendant Jones

9, 1980,a.m., charged with theapproximately 2:00 on March and
breathalyzer showed atest administered to himsame violation. A

percent. in advance ofcontent of .20 Jones’ motionblood alcohol
result, thesuppresstrial of the test because Stateto the admission

sample ownpreservehad breath for histo an additionalfailed
byrulinganalysis, this court thetransferred without towas

(Huot, J.).Laconia District Court
breathalyzer performed Wessonon Smith &Both tests were

instruments, throughoutcurrently in useModel which are900 A
bycontentHampshire.New The instrument measures blood-alcohol
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analyzing quantity deep lunga known of (For a—alveolar—air.
complete descriptionmore methodology,of the test see State v.

Baker, 846, 851-52, 806,56 Wash. 2d 355 (1960)).P.2d 809 The test
ampoule destroyedis in the course of the test.

Shutt, 495,Recently, in v.State 116 N.H. 363 A.2d 406
rejected argument(1976), this court the that when the State elects

(currentto aadminister breath test under RSA 262-A:69-a version
265:84), provisions (currentat RSA the of RSA 269-A:69-b version
265:86) impose duty performonat RSA a the State to an additional

personaltest for the defendant’s use. The court also held that the
(currentprocedures provided for in RSA 269-A:69-b version at RSA

265:86), by implementation,and those used the State in the statute’s
Shutt,process. 496-97,did not dueviolate State v. 116 N.H. at 363

argumentA.2d at We find no to407-08. merit the additional made
by equal protectionthe indefendants these cases that considerations
compel result,a wedifferent and conclude that because RSA 262-­

(current 265:86) permitsA:69-b version at RSA a defendant to have
performed byan person choosing,testadditional a of his the

provisions (currentof RSA and262-A:69-a -b atversions RSA
:86) process. Shutt,265:84 doand not dueviolate State v. 116 N.H. at

497, Although suggest363 atA.2d 408. the defendants that this
right illusory makingis due practicalto the timelydifficulties of
arrangements tests,for such the inrecord these cases fails to
support finding.such a

The evidence before us indicates that since Shutt was
decided, technology occurred,advances in making possiblehave it

State,for expense,the at preservereasonable taketo and an
sampleadditional breath equivalentor its functional for the

use,defendant’s later and for ofinformation some value to be
ampoules.obtained from “used” prepared, however,We are not to

conclude that a procedures employedstatute and the in its
implementation, passed 1976,which constitutional muster in have
because technologicalof these constitutionallyadvances become
infirm in It is emphasize technological1982. sufficient to that as

occur, byadvances the use of which law enforcement authorities
will better meaningfulenable the State to make more and real the
rights guaranteed constitutions,citizens under our the dictates of

maybasic requirefairness that the State avail ofitself such
technology. Accordingly, our order is

81-193, appealNo. dismissed;
81-252,No. remanded.
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Batchelder,concurred; Douglas, J., specially;Bois, J., concurred
C.J.,King,J., dissented, concurred.with whom

speciallyDouglas, J., concurring specially: in the resultI concur
preparedI toby my and Bois. am notBrothers Brockreached

time, although the use orthe concern overat thisoverrule Shutt
breathalyzer implied opinionin the ofpotential evidenceabuse of

without merit. I would overrule Shuttis notthe dissenters
1983,however, 1,February thebecause ofprospectively, as of

importantpast in the task ofgood-faith on it in therelianceState’s
highway safety.

I, Hampshirepart of the Newprocess under article 15Due
remedies available toas are theis a flexible standardConstitution

Provencal, 122v.with it. See Provencalrelief consistenteffectuate
State,793, 797, 374, v. 115 N.H.(1982); WheelerN.H. 451 A.2d 377

denied,777,352, (1975), 1075347, cert. 423 U.S.A.2d 781341
Services, 18, 24-25Department 452 U.S.(1976); v. SocialLassiter of

254, (1970);Goldberg Kelly, 262-63(1981); v. 397 U.S. Cafeteria
has,886, (1961). The State ofMcElroy, 895v. 367 U.S.Workers

bycourse, proper pronouncementpastin as arelied on theShutt
governmentcourt, the forI see no reason to fault Statethis and

agounanimously just yearssix werebuying we heldmachines that
Denno,process protections. v. 388See Stovallin accord with due

719,293, Jersey,(1967); v. New 384 U.S. 727JohnsonU.S. 297
(1966).

opinions will bepreviously thát sometimesThis has heldcourt
thought justiceit to beapplied only prospectively “whenever has

Dist.,by doing v. 117so.” Alexander Schoolservedbetter Orford
Durham,127, Madbury641, 644, (1977); v.see377 A.2d 130N.H.

760, Recently,467-80, (1968).474, the240 A.2d 763-64108 N.H.
the dilemma of whatSupreme was faced withStates CourtUnited

Bankruptcy ofReform Act 1978if it did—that theto do it found—as
jurisdictionjudges in violation of articlegave bankruptcy too much

Utilizing three-prong testtheIII of the States Constitution.United
Huson, (1971), said:the Courtof v. 404 U.S. 97Chevron Oil Co.

grant judicial powerCongress’ toplain broad of“It is that
unprecedentedbankruptcy judges presents annon-Art. Ill

equally plainquestion interpretation It isof of Art. III.
application further thewould notthat retroactive

surelyholding,operation and would visit substantialof our
hardship litigantsinjustice upon who reliedand those

vesting jurisdiction bankruptcyin theupon the Act’s of
hold, therefore, today shallthat our decisioncourts. We

apply only prospectively.
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judgment However,“The of the District Court is affirmed.
4,stay judgmentwe our until October 1982. This limited

stay Congress opportunitywill afford an to reconstitute
bankruptcy adoptthe orcourts to other valid means of

adjudication, impairingwithout the interim adminis-
bankruptcytration of the laws.”

Pipeline Co.,Pipe 2858,Northern v. MarathonConst. Line 102 S. Ct.
(1982) (plurality opinion) (footnote parallel2880 and citations

omitted).
The appliedCourt on occasion has a new constitutional rule of

procedure prospectively, “denyingcriminal the benefit of the new
parties Johnson,rule even to the before the Court.” United States v.

2579, (1982) (citing Morrissey Brewer,102 S. Ct. 2584 v. 408 U.S.
471, (1967), Jersey,490 and Johnson v. New 719,384 U.S. (1966)).733

Court, summarizing historyThe applicationthe of ownits of the
prospectivity/retroactivity distinction, prospectiveobserved that

newlyenforcement of the properannounced rule seemed when the
“unanticipated.” Johnson,rule was United States v. 102 S. Ct. at

unexpected,2587. Once the Court found the new rule was “reliance
by law enforcement authorities on the old standard and effect[the]

justiceon the administration of of applicationa retroactive of the
virtuallynew compelled findingrule . . . have a [prospectivity].”of

(Citations omitted.)Id.
Thus, any persons chargedfor drivingwith the offense of while

arisingunder the occurringinfluence out of facts on or after
1,February 1983, requireI would samplethat a second breath or

equivalentits functional should be available.

Batchelder, J., dissenting, King, C.J.,with whom concurs:
breathalyzerWhen the passed bylaw legislaturewas the 1965 and

interpreted by Shutt,this court in 495,State v. 116 N.H. A.2d363
(1976), technology406 the did takingnot exist for the and

preservation of an additional breath test at reasonable cost. RSA
265:86, however, requires in instances where the test involves blood
or urine samplesthat second Furthermore,be retained. the State in

agreedthese cases has samplethat a second of breath or its
equivalent mayfunctional preservednow be at reasonable costs.

The decision as to bodilywhich of the three substances will be
solelyexamined is vested in the authorities,law enforcement as it

Nevertheless,should be. when agencythe law enforcement chooses
the breath test it evidentiarychooses techniquethe solelythat is and
completely in the prosecutioncontrol of despitethe the fact that
other permittingcourses independent analysis by the defendants
are Consequently,available. policythis integrityundermines the of
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therefore,fact-finding process; process questionsthe duethe
dimensions.are of constitutionalby defendantsthesepresented

breath, equivalent,samples or their functionaloffact thatThe
testing by hascost for defendantsat a reasonablepreservedmay be

changes in law in the Statesin therecognized resultedand hasbeen
Smith,decision, 124by see Baca v.Arizona courtandof Colorado

Ct.,617, (1979); v. Dist.356-57, Garcia353, 620-21604 P.2dAriz.
neighboring924, (1979),38, 47, while our930589 P.2dColo.197

preservation of anby required thehas statuteof VermontState
23, (Supp. 1982).1203(a)sample. Ann. tit.Vt. Stat. §additional

unsuccessfully promoted thehaveappeals, the defendantsIn these
majorityright. Although of thistherecognition a constitutionalof

acknowledge of a constitutionalthe existencetocourt has failed
technologicalnevertheless, theytoday, concede thatdeficiency

recognize thatandhave occurredthe caseadvances since Shutt
itself ofmay require the availthat Statefairness“dictates of basic

defendants,ironic; who havetechnology.” theseThe result issuch
deficiencypotentialrecognition of a seriousprecipitated the court’s

administered,breathalyzer havearetestsin whichin the manner
athat the lack ofnothing I believefor their effort. Becauseto show

process,duesample notions ofviolates constitutionalbreathsecond
applies pendingrequirement to all casesnewthat thisI would hold

finding, as to the defendants.the as wellat the time of
Douglasmy that heconcurring specially, statesBrotherIn
February 1, Thisprospectively” 1983.as ofoverrule Shutt“would

by litigantsdeny rightsprepared assertedimplies is tothat he
litigants yetrights nameless notafford such tothe court andbefore

before the court.
includingcountry, muchoverwhelming body oflaw in thisofThe

Douglas,my for theauthority by Brother standsthe cited
affectingruleconstitutional the fact-a newwhenthatproposition
prospectivelyannounced, applied andfinding process is it is to be

anyi.e., bar and to casesatretrospectively, to those defendantsnot
Johnson,v.finally adjudicated. StatesUnitedhave not beenwhich

Moreover,omitted). where2579, (1982) (citations102 S. 2584-85Ct.
aspect of a criminal trialanrule overcomesthe new constitutional

truth-finding function so as to raisesubstantially impairs thethat
verdicts,accuracy past guilty the newquestions the ofaboutserious

given complete effect. Id. at 2584.retroactiverule is
legal islitigants reap their harvestRefusing the benefit ofto let

Manchester, 722,114v. N.H.in civil cases. Merrilldisfavored even
routinely378,730-31, (1974). has affordedThis courtA.2d 384332

Goddard,See, e.g., 122State v.this benefit.criminal defendants
burglary); Staples,471, (arson v.(1982) and State446 A.2d 456N.H.



931

278,120 N.H. (1980) (rape); Aubert,415 A.2d 320 v.State 120 N.H.
634, 421 (1980) (murder).A.2d 124 SupremeThe United States

deprive litigantsCourt does not successful in criminal cases of the
appeals. See, e.g., Denno,benefit of their 293,Stovall v. 388 U.S. 301

(1967) (where applythe court Wade,declined to United States v. 388
(1967),U.S. 218 California,and Gilbert v. (1967),388 263U.S.

retrospectively); Brewer,Morrissey 471,v. 408 (1972)U.S. 490
(where appliedthe new rule to future Morrissey’srevocations and
and Booher’s cases were remanded to paroledetermine whether the

proceduresrevocation afforded were consistent with the standards
by Court).set forth the inapposite governedCivil cases are and are

by a different Johnson,standard. United States v. 102 S. Ct. at 2586
n.12.

acknowledgeTo that there is infirmity,a constitutional but
postpone recognitionits specified date,until a future is to embark
upon dangerousa judicial legislationcourse of substantiallyand to

judicialdilute accountability. approachWere this appellateto
review adopted,to be everycounsel in case will uponbe called to

arguebrief and anythe effective date of new indoctrine addition to
underlyingthe questions.substantive constitutional
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