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waiver,planning denyingthe board the Emersons a in whole inor
part, planning concerningis a ofdecision the board a subdivision
permit Therefore,which is to beclaimed unreasonable. we find that

superior may petitionthe court consider the Emersons’ for review of
planning pursuantthe board’s denial of waiver theto criteria set

(Supp. 1981).forth in RSA 36:34
judicata argument inapplicableThe town’s res is because the

court,superior ordering planningin tothe board consider the
request,Emersons’ waiver had not on theruled the merits of waiver

Damages properly pendingissue. under the bond are reserved the
resolution of the waiver issue.

Remanded.
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Aivalikles, Holland on the brief(Francisof Nashua G.&Holland
Beyer.orally), for Dr. Wernerand

Cohen,Smith, attorney general (JeffreyGregory R. assistantH.
orally),attorney general, and for the State.on the brief

Nashua,King, Beyer, in NewDr. Werner a dentistC.J.
by Hampshire ofHampshire, appeals the New Boarda decision

practice(board) suspendto his license to forExaminersDental
continuingthirty days require him to attend education classes.and

We affirm.
August 29, 1978,On V.James Bowles and Judith H. Bowles filed

complaint against Beyer Hampshirea Dr. with the New Dental
Society (society). alleged BeyercomplaintTheir that Dr. had
negligently placed implant daughter’san in their mouth and had

implant. Beyerfailed to warn them of the risks of the Because Dr.
participate society’s procedure,refused to in the mediation the

complaintBowleses referred their to the board.
hearing 5,September BeyerboardThe scheduled a for 1979. Dr.

requested hearing conference,pre-hearingthat the be conducted as a
granted.request 6, 1979,and his was On December the board held

evidentiary hearing, Beyerits first at which both Dr. and the
present respectiveBowleses were with their counsel.

10, 1979, Beyer petitionOn December Dr. filed a in the United
Hampshire seekingStates District Court for the District of New a

complaintdetermination procedurethat the and the board’s had
right process. Additionally,violated his constitutional to due the

soughtpetition injunction prohibiting proceedingan the board from
malpractice court,pending superioruntil a action which was in

by against Beyer,filed the Bowleses Dr. was resolved. After an
evidentiary hearing specific findings,and the Federal District

(Devine, C.J.) Beyer’s grantedpetitionCourt denied Dr. and
summary judgment hearing-to the board. After the district court
one board member recused himself.

hearingsboardThe then continued to conduct on the Bowleses’
theycomplaint sought complaint.until to withdraw their The board

withdraw, proceedthe Bowlesesallowed to but decided to with the
hearings hearing July 7,on its own. boardThe scheduled a for 1980.

BeyerCounsel for Dr. sent a motion for a continuance to the board
2, 1980,Julyon because he was to be involved in a intrial Grafton

County day hearing.on the of the The board did not receive the
prior hearingmotion for a proceededcontinuance to the and without

presence Beyer 1980,July 9,the of Dr. and his counsel. On the board
decision, holding Beyer placedissued its implantthat Dr. had an in
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damaged adjacenttoothBowles’ mouth which the roots of theJudith
contoured,implant implant improperlythe and that the wasto

causing damage. suspendedperiodontal The board Dr.severe
suspensionBeyer’s year, to onelicense for one but reduced the

continuingBeyerthat Dr. attend fourmonth on the condition
education classes.

decision, Beyer again sought injunctiveAfter the board’s Dr.
relief,After that court denied Dr.relief in federal district court.

AlthoughBeyer sought superiorthe same relief in court. the
Beyer’s(Goode, J.) granted requestSuperior Dr. for anCourt

injunction, granted prohibition.court a writ ofthis
Beyer set aside theDr. filed a motion with the board either to

he and counsel had been unable todecision of the board because
7, 1980, rehearing.July hearing, or to authorize a Theattend the

Beyer rehearing inquiregranted permittedDr. a and him toboard
prejudice by deposingpossible of members them.into the the board

Subsequently, the board issued its final order which reaffirmed the
stayedsuspension. suspension pendingterms of the This court the

by Beyer.appealthe outcome of this Dr.
begin analysis by notingour that the standard ofWe

very upholdreview in this case is narrow. We must the board’s
unless it is unreasonable or based on an error of law. RSAdecision

541:13; Peirce,Appeal 762, 363,765, (1982).122 N.H. 451 A.2d 365of
detailed,Beyer multiciplicity repetitivehas raised a of andDr.

arguments, many intendentious of which are discussed several
discourage arguments,duplicationdifferent contexts. We the of and

will our review to determined to hiswe confine what we have be
arguments. Provencal, 793, 796,basic See Provencal v. 122 N.H. 451

Trade,374, (1982);A.2d 376 see also American Bd. Inc. v. Dun &of
Bradstreet, 344, 346, 550, (1982).122 444 551N.H. A.2d

Many Beyer’s arguments rejected byof were the federalDr.
single(1) adistrict court. These include the claims: that act of
by board;malpractice disciplinedoes not constitute a basis for the

(2) applicationthe board’s of the tothat 1979 amendments RSA
statute;chapter retrospective (3)317-A constituted a that the

defective;complaint (4)and that the board im­Bowleses’ was
hearing. Beyerproperly preliminaryfailed to schedule a Dr. is now

collaterally estopped relitigatingfrom these issues. Bricker v.
Crane, 249, 321, reason,253, (1978).118 N.H. 387 A.2d 323 For this

any already bywe will not consider issues determined the federal
district court.

Beyer argues acceptedDr. that the board the Bowleses’
complaint society,because he was not a member of the and that this
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this,doing BeyerDr.improper. Inacceptance wasformotivation
by in federaltestimony given one board memberthemisconstrues

byagreed theto mediationmay that if he hadbe trueWhile itcourt.
agreement and themight ansociety, have reachedpartiesthe
board, this fact doescomplained to themight haveneverBowleses

bycomplaint the board. Thewrongful acceptance theofindicatenot
authoritycomplaint pursuant to itsacceptrequired thewas toboard

(Supp. 1981) and RSAchapter 317-A:17See RSARSA 317-A.under
1981).(Supp. 1981) (amended317-A:18

publicparticipation the andofBeyer also attacks theDr.
hearing. arguesHe thatboard in hishygiene members of thedental

hygienepublic and dentallegislature not intend thedidthe
hearings in dentist’s license isparticipate in which atomembers

prohibitthatbeing challenged. provisions of the statuteHe relies on
participating inhygiene from thememberspublic and dentalthe

dentistry.practice of Seeapplicants for the clinicalofexamination
(amended 1981). In(b) (Supp. 1981) the317-A:4(a)RSA and

revocations,dealing suspensions and RSAwith licenseprovisions
prohibitionlegislature1981), made no similar(Supp. the317-A:17

hygienepublicparticipation the and dentalregarding ofthe
legislature how to limit thethat the knewIt is clearmembers.

particular types proceedings. Ifin ofof board membersinvolvement
hygiene notpublic dental membersthat the andit had intended

challenged,being it wouldwasparticipate when a dentist’s license
expressly provided for such exclusion.have

Beyer argues permitting public and dentalthat theDr.
hearinghygiene participate in the violated his duemembers to

complaint.rights they unqualified theprocess were to hearbecause
hearing complaintprocess requires decision-maker thethat theDue

Larkin, 35, (1975).impartial. v. 421and Withrow U.S.be fair 46-47
expertrequire in thenot that the decision-maker be anIt does

true,underlying complaint. If this were trials beforebases of the
judgesjuries processjudges violate due because andand could

litigated.experts every subjectjuries on that isare not
testimony necessaryBeyer argues expert isthat toDr.

trials,hearing.malpractice In civil theprove in an administrative
generally expert testimonyplaintiffs to establishmust introduce

ordinary (Supp.to use RSA 507-C:2 Ithat a doctor has failed care.
63,Corbett, 737, 738,Folger1979); see v. 118 394 A.2d 63-64N.H.

testimony necessary(1978). Expert is in civil cases because issues
ordinary generally competenceare not within the of thesuch as care

case, bodyaverage juror. present isIn the the decision-maker aId.
specially composed malpractice cases. Like otherto decide dental
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jurisdiction particularbodies whose is limited toadministrative
cases,types ordinarythe standard of care is within theof

and, reason, testimonycompetence expert is notof the board for this
always necessary.

Beyer the of the board’s counselDr. contends that conduct
improper.was We have reviewed the record and find that counsel

properly. It was the role of counsel to advise the board onacted
arising during hearing. Thematters the course of the record

proper utilization ofindicates that the board understood the counsel.
participatedid in theIt also indicates that counsel not decision-­

making process.

Beyer complains the board should haveDr. that
hearing complainantsdiscontinued the when the withdrew their

complaint and that the failure to do so constituted a violation of due
authorityprocess. We hold that the board had the to continue the

hearing complainants. purposeafter the withdrawal of the The of
protect public safety.chapter is to the health andRSA 317-A RSA
hearing(Supp. 1981). complaint317-A:1 The was initiated on the of

thoughthe Bowleses in accordance with RSA 317-A:18. Even the
withdrew,complainants dutythe board still had a to continue its

investigation necessary protect publicif it it was to thebelieved
safety.health and

Beyer alleges improperly performedthat the boardDr.
investigatory, adjudicativeprosecutorial and functions and that this

process.duecombination of roles violated The record does not
support Beyer’s argument performed prose­Dr. that the board

Moreover,cutorial functions. the law is clear that the mere
investigatory adjudicativecombination of and roles in an ad­

body Larkin,process.ministrative does not violate due Withrow v.
47-55; Arnold, 803, 809,Scarborough421 U.S. at v. 117 N.H. 379

790, (1977).A.2d 794
Beyer argues placed proofDr. that the board the burden of

upon process.him and that this constituted a violation of due The
clearlyrecord indicates that the board understood that the

complainants proof, proofhad the burden of and that the burden of
properly during hearing.was allocated the

Beyer alleges improperlyDr. further that the board
7,hearing July 1980,continued and concluded the on when neither

Beyerhe nor his counsel was able to attend. Dr. sent a motion for
hearing board,Julycontinuance of the 7 to the but the board did not

hearing. holding hearingreceive the motion before the The of the
process. Beyer’sdid not constitute a denial of due It was Dr.
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tohis motion andreceivedresponsibility to ensure that the board
not so. Theupon did doif had acted it. Hethe boarddetermine

ofhearing despite the absenceproperly thecould concludeboard
Beyer.Dr.

wereargues the boardBeyer members ofthatDr.
showing thetopresumed. he makes aBias Unlessis notbiased.

ofcontrary, presumed “men conscienceto bethe members areboard
fairly.controversy ...”particular Withrowcapable judgingof a. . .

showingLarkin, theBeyer no thathas made421 at 55. Dr.v. U.S.
given opportunity taketoHe was themembers were biased.board

to demonstratedepositions the board and was unableof membersthe
any bias.

alleged bias of the boardBeyer that theDr. also claims
hearing in federal courtwho after themember recused himself

argument. requiredreject He wasthisinfected the entire board. We
biased,showing he hasbutmake a that board members wereto

dofailed to so.
Finally, Beyer argues no basisDr. that there is reasonable

We haveupon which decision be reviewedthe board’s can sustained.
record, support thefind sufficient tothe and we there was evidence

finding.board’s RSA 541:13.See

Affirmed.

All concurred.
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