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Shaines, P.A.,Madrigan (John& McEachern of Portsmouth H.
McEachern, Thornhill, brief,PageDan W. and Alice K. on the and

plaintiffs.orally),Mr. McEachern thefor
Burns, Shea, Ouellette,Bryant, Hinchey, Dover,Cox & of and

Hallisey, Tanguay, (JamesDibble & of Dover H. andSchulte Dennis
brief,Hallisey orally),L. on the and Mr. Schulte for the defendants.

BoiS, cross-appeals Superior (Nadeau,J. These are afrom Court
J.) granting declaratory judgmentdecision a motion to dismiss

against defendants,proceedings denyingof thethree and the motion
remaining defendants,as to the for whom the trial court arendered
rulingfavorable on the merits. We hold that the trial court erred in

dismissing parties failingtwo of the and indefendant to hold a
hearing respect plaintiffs’ rights againstwith to the the defendants

Accordingly,who were not dismissed. we reverse and remand for a
hearing plaintiffs’ rights, any,on the merits to determine the if vis-
a-vis these defendants.

plaintiffs, religious partThe of amembers order iswhich of the
laity Church,of Romanthe Catholic are four nuns who worked at

School, privatethe parochialSacred Heart a Hampton.ininstitution
plaintiffs teachers, plaintiffThree of the were thewhile fourth was

the principal part parochialof systemthe Asschool. of the school of
Manchester,the Diocese of operatedthe school is administered and

by defendants, Bishop Manchester,the the of the Diocese of the
Superintendent Schools, Board,Diocesan of the Diocesan School and

ten individual of themembers Sacred Heart School Board. The
plaintiffs taught twenty-five yearshave each for over in the diocese

spentand yearshave each between five and twelve at the Sacred
Heart School.
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signed1981, plaintiffs similar written contracts ofApril theIn
School, required by thethe asemployment with Sacred Heart

byprovided theThe contract form wasof Manchester.Diocese
contracts,According part one theto of theSchool Board.Diocesan

year,agreed employ plaintiff theto each for 1981-82 schoolschool
four,30, partexpire thanwas no later June 1982. Underwhich to

Manchester,byincorporated reference “Diocese of Schoolwhich the
agreedPolicy (handbook), plaintiff “to conform andeachHandbook”

diocese,laws, rules, regulations policies”comply and of thewith all
leaves,alia, “absences, guides, hiringrelating, salaryinter to

certification, evaluation, facultyseparation, dismissalpractices, [and]
meetings ....”

relatingspecific provisions thetoThe contracts contained
Although partemployment. of the contractof onetermination

onlyclearly employment relationship tothat was lastdelineated the
year, partiespart provided the couldschool thatfor the 1981-82 five

by anyat time. Part seventhe contract mutual consentterminate
upon ofshall terminate the retirementstated that contract“[t]his

principal]”, the of thewhich was to occur at endthe teacher [or
addition,birthday.year following employee’s Inthe seventiethschool

unilaterallypart eight, Board couldthe Sacred Heart Schoolunder
employee’s position orif the was eliminatedterminate the contract

orschool reduced in size shut down.if the was
handbook, by partincorporated under four of theThe reference

contract, governing renewal theprovisions the ofcontained
inparticipationemployment relationship. It stated that certain
followingemployment for theofa conditionactivities constituted

principalor wasyear. if of a teacherIt also stated that the contract
writingrenewed, into be notifiedbe then the individual hadnot to

15, given reasons for theand be well-documentedbefore March
non-renewal.

Finally, provided procedurescontract detailed for thethe
employees. It stated the Heartdismissal of that Sacred School

eightanyprincipalor for of listedBoard could dismiss a teacher one
reasons, professional incompetence, to thesuch as failure obtain

certification,requisite profess philosophy lifeor failure a ofto
According partbeliefs. to six of theconsistent with Catholic

contract, principala or not be before theteacher could dismissed
expiration date of the contract unless she received written

making timelyUponthe for such anotification of cause dismissal.
hearingrightrequest, employee had to aan with dismissal afaced

aggrieved by thebefore the Heart School Board. If board’sSacred
decision, employee appealthen to Diocesan Schoolthe could the
Board.
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1982,January superintendentIn the defendant of schools for the
plaintiffs aof delivered to each of the noticeDiocese Manchester

recommendingstating Heart Schoolthat he was that the Sacred
them. The notice listed seven reasons whichBoard not rehire

superintendent’sformed the basis for the recommendation. On
23, 1982,February superintendentthe wrote a letter to the Sacred

Board, informing objectionthe board of his to theHeart School
plaintiffs’ In with“renewal” of the contracts. accordance section

handbook, the letter stated that the local school board4112.1 of the
authority any principal over thedid not have the to retain teacher or

later, 24, 1982,objections. day Februarysuperintendent’s onOne
plaintiffs inthe Heart School Board notified each of theSacred

writing not to “renewed” for the 1982-that their contracts were be
objections.year superintendent’s expressedbecause of the83 school

1, 1982, plaintiffsthe informed the Sacred HeartOn March
they Februaryletter of 24School Board that considered the board’s

hearingthey requested publictherefore ato be a dismissal and that
pursuant to the terms of their contracts. Thebefore that board

request, statingthis that the letter constituted a noticeboard denied
public hearing required.for which a was not Theof non-renewal

hearingplaintiffs’ subsequent request for a before the Diocesan
granted.School Board was never

2, 1982, plaintiffs petition declaratoryMarch the filed a forOn
court,judgment superior requestingin the court to construe their

soughtemployment petition, theycontracts. In the first a declaration
employmentrespectivethat the defendants’ decision to end their

relationships constituted a “dismissal” which entitled them to the
Second,safeguards theyprocedural in theiroutlined contracts.

asked the court to find that the defendants had violated their
rights process equal protectionto of the law.constitutional due and

Third, sought they onlythey ruling could dismissed fora that be
evidence, in thisupon and that the causecause based substantial

Finally, courtin the event that the trialcase was not sufficient.
theconstituted “non-renewal” offound that the defendants’ action

contracts, plaintiffs the reasonsthe asked the court to declare that
given by superintendent, Januaryinthe diocesan his letter to the
plaintiffs, were “not sufficient.”

alia,dismiss, claiming,The defendants filed a motion to inter that
matter,jurisdictionassumption anyinthe court’s of the as well as

might grant, constitutionallyrelief it would violate the mandated
CONST,provision regarding separation of church and State. See U.S.

hearing motion,Followingamend. I. a on the the trial court ruled
that the first theamendment to United States Constitution

jurisdictionprecluded assumption Bishop,the court’s of over the the
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thereforeBoard. The courtDiocesan Schoolsuperintendent, and the
against The court foundthese defendants.proceedingsthedismissed

Heartof the Sacredjurisdiction over membersit could exercisethat
ruled, holding pro-however, furtherBoard; withoutitSchool

againstprevail meritson theceedings, plaintiffs could notthat the
appeal fromplaintiffs the defendantsand allThethese defendants.

decision.this
complexmostThe first andcentral issues.appeals raise threeThe

jurisdictionalcourt’spropriety of the trialquestion to therelates
rulingargue erred in thatrulings. the trial courtplaintiffs thatThe

assuming jurisdictionprecluded fromthe courtthe first amendment
plaintiffs apparentlyBishop superintendent. Theand theover the

legalBoard was not athe Diocesan Schoolaccept the view that
challengesued, they thedo notentity be and thereforewhich could

body.jurisdiction Thefinding did not exist over thatthatcourt’s
that,defendants, argue onlypart, not did the trial courtfor their

Bishop,jurisdiction thecorrectly over therule that it lacked
Board, but that it shouldDiocesan Schoolsuperintendent and the

jurisdiction over the Sacreddid not existhave further ruled that
members.Heart School Board

amendment, throughapplied to the states theThe first as
amendment, separationrequires the ofus to maintainfourteenth

Education, 1,330v. Board U.S. 15-16church and State. Everson of
prohibits(1947). the courts fromThe constitutional mandate

doctrine,religiousintervening disputes involving ofin matters
faith, Wolf,organization.discipline, or Jones v. 443 U.S.internal

595, Milivojevich,(1979); v. 426Orthodox Diocese U.S.602 Serbian
696, 679,Jones, Wall.) (1871).(1976); (13709 727Watson v. 80 U.S.

however,entities, totallyReligious not fromare immune
religiousresponsibility civil law. In controversiesunder the

realm,rightsinvolving property the doctrinalor contractual outside
may jurisdictionaccept render a decision withoutcourt anda

602;violating Wolf, seev. 443 U.S. atthe first amendment. Jones
Thomas,627, (Me. 1981);BaughWray, v. 56v. A.2d 631fam 437Graf­

675,203, 208, (1970); Conf.,W. Pa. U. Meth.265 A.2d 677-78N.J.
439, 35,Ch., 434, (1973).38 As454 Pa. 312 A.2dv. Everson E.Ch.

illogicalrecognized, it would be unfair and tohasone commentator
partiestodeny in non-doctrinal mattersaccess to the civil courts

Ellman,voluntarily Seeentered into civil contracts.who have
Internal Churchthe Tribunal: Judicial ResolutionDriven From of

1378, (1981).Disputes, The United States69 L. Rev. 1402-03Cal.
principlesapproved a ofSupreme the use of “neutralCourt has thus

Seeapproach disputes.for the resolution of non-doctrinal Joneslaw”
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Wolf, approach, applyv. at443 U.S. 602-04. Under this the courts
well-defined, law,objective, thereby avoidingand secular rules of
any 603;impermissible inquiry religiousinto Id. atdoctrine. see

364, (Tex.Hargest, App. 1979).Waters v. 593 S.W.2d 365 Civ.
case, plaintiffsIn this the record reveals that while the

onlyentered into written civil with the Heartcontracts Sacred
Board, Bishop superintendent closelySchool both the and the were

school,in administration ofinvolved the the and the school board
agentsmembers acted as authorized of these officials. The record

Bishop, superintendent,thefurther shows that the and the Sacred
religiousHeart School Board members all had and civil functions

Thus,hierarchywithin the of the Roman Catholic Church. unlike
court, treating Bishopthe trial we find no basis for the and the

superintendent differently than the Sacred Heart School Board
jurisdiction.questionmembers on the of Jurisdiction either existed

over all of these over none of them. Thedefendants or critical
question determiningin whether the trial court should have

jurisdictionaccepted disputeis whether the resolution of the would
involved doctrinal of thehave matters Roman Catholic'Church. See

602;Wolf, Presbyterian Church,Jones v. 443 U.S. at Church v. Hull
440, (1969).449393 U.S.

above, plaintiffs laityAs noted the were members of the church
soughtessentially rulings by they(1)who four the trial court: that

positionshad been “dismissed” from their and therefore were
procedures contracts; (2)the inentitled to enumerated their that the

rights by failingdefendants had violated their constitutional to
rightprovide procedural rights,withthem certain such as the to a

evidence,hearing, right rightproducethe to and the to cross-
witnesses; only(3) theyexamine that could be dismissed for cause

evidence,upon that the cause in this case wasbased substantial and
sufficient; (4) properlyand if contracts were viewed asnot that their

“non-renewed,” bygivensimply having then the reasons thebeen
superintendent or “well documented.”were “not sufficient”

foregoingIt is clear from the discussion that civil courts are
validitypermitted to consider the of non-doctrinal contractual

by religiouspartiesclaims which are raised to contracts with
requires pertinentThis the courts to evaluate theentities.

ambiguity,provisions incontractual and extrinsic evidence cases of
occurred,anywhether ofto determine violations the contract have

remedies,appropriate necessary.ifand to order
requestedplaintiffs’ withinThe first and second declarations fell

recognized addressing namely,powers. request,these In the first
“dismissed,”plaintiffswhether the had been the trial court would
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merely lightto consider of inhave had the facts the case of the
provisions governing and, necessary,contractual dismissal if

practicesofextrinsic evidence dismissal at the HeartSacred School
upshot inquirythe Theand elsewhere within diocese. of this would

plaintiffshave been a determination thewhether were entitled to
procedures Abyssiniathe dismissal listed in their Seecontracts.

Nixon, 746,Missionary Baptist (Ala.v. 1977);Ch. 340 So. 2d 748
Thomas,Baugh 208,v. 56 generallyN.J. at 265 A.2d at See677.

Ellman, supra inquiry uponat 1423-28. The would not have touched
placed plaintiffsdoctrinal and havematters would not the in a

posture lay personsfromdifferent other who entered into
employment withcontracts the defendants.

Similarly, ruling requesta on the second would have
required only plaintiffs’court tothe trial determine whether the

gave right procedurescontracts athem to thecertain under State or
specifically provideFederal Constitutions.' If the didcontracts not

proceduresfor ifthese constitutional and “State action” were not
present, defendants,courtthen the would have had to rule that the

entities,private subjectas were not to such constitutional mandates.
Co.,Metropolitan 345,See Jackson v. Edison 419 (1974);U.S. 349-50

Miller, 67, 68, 197, (1977). again,State v. 117 N.H. 369 A.2d 198 Once
inquiry religiousthe court’s would not involvedhave doctrine or

Church,practice. Presbyterian v.See Church Hull 393 U.S. at 449.
Thus, we thehold that trial thecourt should have ruled on first and

by plaintiffssecond claims raised the because neither of these
claims doctrinalconcerned matters.

clearlyWhile the above-mentioned claims fell within the
jurisdiction, requestedcourt’s declarations,the third and fourth

regarding sufficiency specificthe of reasons for non-renewal or
dismissal, require approach.would a inquirymore Thiscautious

initially relationshipwould also focus on the between the actions
by any groundstaken proceduresthe defendants and contractual or

for non-renewal or dismissal. the extent theTo that contract
specified, anyalleged,and the defendants secular reasons for non-­

dismissal,renewal or properlythe court could ruledhave on the
sufficiency grounds could,of such example,reasons. Such for

allegedinclude geta teacher’s failure to State certification.
However, groundsother contractual for ornon-renewal dismissal
may judgmentsbe found to involve clearlydoctrinal arewhich
beyond judicial sphere authority.the Wolf,of See Jones v. 443 U.S.
at 602.

sum,In we hold that the court acceptedtrial should have
jurisdiction Bishop,,over the superintendent,the and the Sacred
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onhave ruled theThe court shouldSchool Board members.Heart
welimits Whilerequested within thedeclarations mentioned.

task,difficulty that thisrecognize court’s we believeof the trialthe
by betweenkeeping in mind the distinctionbe facilitatedtask can

lies,matters, jurisdiction mattersandwhereinnon-doctrinal
•doctrine, faith, organizations, which areinvolving or internal

urge partiesjudicial inquiry. all to remainWeinsulated from
proceedings.cognizant in futureof this distinction

propriety of theappeals concerns theissue in theseThe second
arguejudgment.declaratory Thepetition defendantsplaintiffs’ for

plaintiffs toinappropriate the failedpetition becausethat the was
disputethrough internalthe church’sremediesexhaust their

alternative, argue that theprocess. the defendantsIn theresolution
advisorymerely seeking opinion from the trialanplaintiffs were

declaratoryremedycourt, petition fornot atheir wasand that
damages.judgment, at law forrather an actionbut

religiousarguments.by Apersuaded theseare notWe
judicial of itsmay likelihood of revieworganization thereduce

decisions, properly provides.so Jonesif it Seenon-doctrinalinternal
however,case, plaintiffs’theIn thisWolf, 443 U.S. at 606.v.

Policycontracts, through incorporated Diocesan Schoolthe
Handbook, faculty principalsmerely aggrieved andthatstated

right Board.”appeal the Diocesan Schoolthe of to“shall have
requested notplaintiffs and wereshows that thethe recordBecause

Board,hearing we hold thatDiocesan Schoolgranted a before the
proceedings.they properly initiate thesecould

addition, declaratory judgment action wasawe hold thatIn
plaintiffsresolving in Thethis case.for the issuesa meansviable

concerning rights;their futureseeking advisory opinionanwere not
existing rights. Seeseeking as to theirthey a determinationwere

Belknapv.Employees’ Ass’n N.H.491:22; also StateseeRSA of
969, (court624, (1982) has614, 974448 A.2dCounty, 122 N.H.

rights anddeclaratory judgment act to declareauthority under
Furthermore, declaratory judgmenttheobligations parties).of

plaintiffs werewhile theit was filedappropriate becausewasaction
School, might haveteaching and itSacred Heartat thestill

rights. See Portsmouthpotential of theirprevented invasiona
398,55-56,Co., 53, 242 A.2dIndemnity N.H.Hospital Ins. 109v.

(1968).400
the trial court erredbefore us is whetherfinal issueThe third and
againstplaintiffs’ case the Sacredruling merits of theon thein

holding hearing ona fullwithout firstBoard membersSchoolHeart
the merits.
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above, immediately following hearingAs we mentioned the on the
dismiss, filingpriormotion to and the of an answerdefendants’ to

defendants,by court ruled thethe the trial that Sacred Heart School
proper parties, plaintiffsBoard members were but that the could

againstprevail them the a thenot on merits. At conference in trial
dismiss,judge’s prior hearingto the on motion tochambers the the

plaintiffs’ that to callcounsel indicated he intended one witness in
opposition judgeto the motion. The trial that the ofstated focus the

constitutional-jurisdictionalhearing was to be the issue thatand he
hearingdid anot want on the merits.

hearing, counsel,plaintiffs’ anticipated,the motionAt the as
only plaintiffs’called one witness. The record thatshows counsel

thoughtreasonably hearing solely dispositionthat the related to the
pending Although byquestioning plaintiffs’of the motion. the
occasionally strayed subjectcounsel from the ofmatter the motion

dispute,into the of the wemerits do not find this fact a sufficient
deprived plaintiffs, appearsreason to have the whose counsel to

good faith,in opportunity presenthave aacted of full to their case.
Rochester,Realty, City 778, 780-81,See V.S.H. v.Inc. 118 N.H.of

317, (1978); Co., 98,394 A.2d 319 see also Bosse v. Insurance 88 N.H.
102, 359, (defendant(1936) hearing184 361A. toentitled on merits
because it did not realize that merits were to be decided in
preliminary hearing).motion Consequently, we remand for a
hearing plaintiffs’on the merits petitionof the as to the Sacred
Heart School Board asmembers well as to the two defendants who

erroneouslywere dismissed.

Reversed and remanded.

C.J.,King, specially;concurred the concurred.others
C.J.,King, concurring specially: recognizingWhile civilthat

jurisdiction matters,courts have over opinionnon-doctrinal the of
majority properly recognizesthe that civil courts should not become

questions.involved in ecclesiastical The distinction has troubled
courts, see Milivojevich, 696,Serbian Orthodox Diocese v. 426 U.S.

(1976), simple urging708-15 and partiesa that ofthe take note this
anyin proceedings nothing,distinction future solves and invites

protracted litigation.
Except parties rhetoric,for the involved and the emotional this is

basically simple allegeda case of an ofbreach contract. See Bodewes
Zuroweste, 101,App.v. 15 Ill. (1973).3d 303 509N.E.2d The first

factual determination the trial make iscourt must whether there
was a ofbreach contract. If it determines that there was no breach

contract,of the case will Ifterminate. the trial court finds that there
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they breached thebreach, admit thatthe defendantsorwas a
appropriate ofcontract, amountwill to thethe have determinecourt

they wereany. Although plaintiffsthe indicated thatdamages, if
damagespoverty, areseeking vow ofdamages of theirbecausenot

remedyadequate of contract.for breachgenerally anconsidered
remedy breach of agenerally inappropriate foris anReinstatement

party the serviceseven if the to renderpersonalfor servicescontract
790,Elms, 202, 203, 37 A.2dwilling v. 93 N.H.perform.is to Allbee

(1944).791

County CourtGrafton Probate
No.81-427

re W.In Jessica

27,December 1982


