I

The Scope of State Preemption.

The State program embodied in RSA chapters 147-A,
147-B, 147-C, and 147-D (Supp. 1981) represents a comprehensive
plan intended to be implemented on a statewide basis. As suech, it
completely preempts the field of hazardous waste legislation in this
State. We have stated repeatedly that “[tJowns may not regulate a
field that the State has preempted.” J. E. D. Associates, Inc. v. Town
of Sandown, 121 N.H. at 319, 430 A.2d at 130; see Town of Salisbury
v. New England Power Co., 121 N.H. at 985, 437 A.2d at 288. The
Town of Hooksett’s popular consent ordinances are therefore
invalid. It necessarily follows that the Town of Hooksett Planning
Board has no powers with respect to the approval or disapproval of
Stablex’s application for a site permit to construct a hazardous
waste facility on the land on which it has an option in Hooksett. Any
local regulations relating to such matters as traffic and roads,
landscaping and building specifications, snow, garbage, and sewage
removal, signs, and other related subjects, to which any industrial
facility would be subjected and which are administered in good
faith and without exclusionary effect, may validly be applied to a
facility approved by the State bureau.

Reversed.
King, C.J., did not sit; the others concurred.
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KING, C.J. The issue presented by this interlocutory transfer
without ruling is whether apartment units in a housing project for
low-income elderly and handicapped individuals, operated by a
charitable corporation, are exempt from taxation under the terms of
RSA 72:28, V, if the apartments are not open to all senior citizens
nor occupied by officers of the corporation. We hold that such
apartments are exempt from taxation.

The plaintiff, Senior Citizens Housing Development Corporation
of Claremont (Senior Citizens), is a non-profit corporation which
owns and operates a housing project for low-income elderly and
handicapped persons in the city of Claremont, called Senior
Congress Park. The purpose of the corporation is to promote “the
welfare of needy elderly and handicapped families through the
provision of housing for low and moderate income individuals who
do not possess the means to furnish themselves with decent, safe,
and sanitary housing.” The tenants living in the project generally
are required to pay twenty-five percent of their income as rent. The
project is subsidized by the United States Department of Housing
and Urban Development (HUD).

Senior Citizens is a charitable organization within the meaning of
section 501(c)(8) of the Internal Revenue Code. It is a wholly-owned
subsidiary of the intervenor, the National Council of Senior Citizens,
Inc. (National Council), a tax-exempt organization within the
meaning of section 501(c)(4) of the Internal Revenue Code. National
Council is the parent corporation of seventeen other non-profit
corporations similar to the plaintiff.

At issue in this case is the extent to which the housing project is
tax exempt under RSA 72:28, V. That statute provides that the
following real estate and personal property is exempt from taxation:

“The real estate and personal property owned by chari-
table organizations and societies organized or incorporated
in this state or having a principal place of business in this
state, and occupied and used by them for the purposes for
which they are established, provided that ‘none of the
income or profits thereof is used for any other purpose
than the purpose for which they are established.”

The defendant City of Claremont contends that the apartment units
in the project are not exempt from taxation by the city because they
are not “occupied and used” by the corporation within the meaning
of the statute. In a letter to the plaintiff granting only a partial
exemption, the city stated that because the occupants of the
apartments are not officers or members of the corporation, and
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because the units are not open to all senior citizens, the apartment
units do not qualify as exempt property. It granted Senior Citizens
an exemption for only those areas which are “open to all Senior
Citizens.” Consequently, the city granted Senior Citizens only a
nine-percent exemption and assessed Senior Citizens over $62,000 in
real property taxes for 1981.

When Senior Citizens did not pay the tax, the city scheduled a tax
collector’s sale of the property for March 31, 1982. Senior Citizens
brought a bill in equity seeking a temporary injunction to forestall
the tax sale, claiming that the property was exempt from taxation
under RSA 72:23, V. Following a hearing, the Superior Court
(Johmson, J.) temporarily enjoined the city from conducting the tax
sale pending a determination of Senior Citizens’ tax-exemption
claim. The court transferred to this court without ruling the issue of
the extent to which Senior Citizens’ property is exempt from
taxation under RSA 72:23, V.

The city appears to concede that the plaintiff is a charitable
organization. Its only argument is that the plaintiff is not entitled to
an exemption for the apartment units in the project because the
apartments are not “occupied and used” by the corporation for the
purpose for which it was established.

BB In order to qualify for a tax exemption under RSA 72:23,
V, the plaintiff’s property must be occupied and used by it for its
charitable purposes. Nature Conservancy v. Nelson, 107 N.H. 3186,
320, 221 A.2d 776, 779 (1966). It must be used directly for the
charitable purpose of the corporation. Wentworth Home wv.
Portsmouth, 108 N.H. 514, 516, 238 A.2d 730, 732 (1968). The
charitable purpose of Senior Citizens is to provide housing for low-
income elderly and handicapped individuals. The actual provision of
housing to low-income elderly and handicapped individuals is a
direct use of the property by Senior Citizens in the performance of
its charitable purposes.

The city argues, however, that the apartment units are not
“occupied and used” by the plaintiff within the meaning of RSA
72:23, V because the units are rented to tenants who are in exclusive
control of the units. Although we stated in St. Mary’s School v.
Concord, 80 N.H. 436, 438, 118 A. 608, 609 (1922), that real estate
rented by a charitable organization is not tax exempt, we have
indicated in later cases that not all types of rentals preclude a tax
exemption. In Young Women’s Christian Ass'n v. Portsmouth, 89
N.H. 40, 192 A. 617 (1937), we held that the Young Women’s
Christian Association was entitled to an exemption for rooms rented
to individuals. Id. at 44-45, 192 A. at 620.
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In Alton Bay Camp Meeting Asso. v. Alton, 109 N.H. 44, 242 A.2d
80 (1968), we held that a charitable organization was not entitled to
an exemption under RSA 72:23, V, for land leased to cottage owners
who were also members of the organization because the owners
occupied the land for their own secular purposes. 109 N.H. at 49-50,
242 A.2d at 84-85. We held, however, that the organization was
entitled to an exemption for a rooming house in which rooms were
rented to persons attending religious services at the camp, because
the building was essential to the accomplishment of the organi-
zation’s charitable purposes. Id. at 50, 242 A.2d at 85.

B These cases indicate that if the rentals directly fulfill the
organization’s charitable purpose, or are necessary for the
organization to accomplish its purpose, an exemption will be
allowed. Cf. Wentworth Home v. Portsmouth, 108 N.H. at 517, 288
A.2d at 732 (organization operating home for individuals with
incurable conditions entitled to exemption for building used as
housing for personnel essential to furnishing of care). In the present
case, the rental of apartments to low-income elderly and handicapped
individuals directly fulfills the organization’s charitable purpose,
and therefore Senior Citizens is entitled to an exemption for the
apartment units.

I The city also argues that the plaintiff is not entitled to an
exemption for the units because the units are used for business
purposes. The fact that the plaintiff collects rent for the units does
not indicate that the property is not occupied or used for charitable
purposes. We held in Portsmouth Historical Society v. Portsmouth,
89 N.H. 283, 285, 197 A. 712, 718 (1988), that the fact that an
historical society charged an admission fee to defray operating
expenses did not necessarily indicate that the organization’s
purposes were not charitable, and held that the organization was
exempt from taxation. In the present case, the rent paid by tenants
is also used to defray operating expenses.

The city’s final argument is that if the legislature believed that
RSA 72:23, V provided an exemption for property used as housing
for the elderly or handicapped, such as that of Senior Citizens, it
would have been unnecessary to enact RSA 72:23-d and RSA 72:23-¢,
which grant exemptions to two named organizations which provide
community housing for the elderly. It is true that the legislative
histories of these sections indicate that some legislators believed that
the sections were necessary to provide tax exemptions for such
projects. See N.H.S. JOUR. 234 (1970); N.H.S. JOUR. 743 (1965).
However, the legislative history of 72:23-f (Supp. 1981), a section
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which is similar to RSA 72:28-d and RSA 72:23-e, and which
provides a tax exemption for another specific charitable corporation,
indicates that some legislators believed that section was not
necessary to grant the organization tax-exempt status because the
organization was already tax-exempt and that it only was adopted to
clarify the tax status of the organization. See N.H.S. JOUR. 2192-94
(1977).

Il Because the legislative history of these sections is
inconsistent, we do not find reference to them instructive in
interpreting RSA 72:23, V. We hold that the apartment units are
“occupied and used” by Senior Citizens for the purpose for which it
was established, and that Senior Citizens is entitled to an exemption
under RSA 72:23, V.

Remanded.

All concurred.
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