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72:23-e, andRSA whichandRSA 72:23-dtosimilariswhich
corporation,specific charitableexemption for anothera taxprovides

notsection waslegislators thatbelievedthat someindicates
tax-exempt because theorganization statusnecessary grant theto

only adoptedtax-exempt was toalready that itorganization andwas
organization. Jour. 2192-94See N.H.S.clarify status of thethe tax

(1977).
ishistory sectionslegislative of thesetheBecause
ininstructiveinconsistent, to themfind referencewe do not

apartment are72:23, the unitshold thatV. Weinterpreting RSA
purpose for which itby for theCitizensSenior“occupied and used”

exemptionto anestablished, is entitledSenior Citizensand thatwas
72:23, V.RSAunder

Remanded.

All concurred.
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Connor, Manchester, by orally, Zoppobrief and for R.James A. of
Co., Inc.

P.A., (RodneyPeltonen of L. Stark onStark & Manchester the
Needles,Howard, Bergendoff.orally),brief and for Tammen &

city Manning, cityBourque, (James A.Elmer T. solicitor assistant
solicitor, Cityorally), for the of Manchester.on the brief and

Batchelder, litigationThis from the construction of anJ. arises
Ray CityBrook in The of Manchesterenclosure of the Manchester.

architectural-engineering(city) entered into a contract with the
Needles,Howard, Bergendoff (Howard, Needles)firm of Tammen &

prepare plans,pursuant to which firm was to final estimates ofthe
construction, specifications and contract documents forthe cost of

Ray project, provide andthe Brook as well as to consultation advice
city during city solicited bids based on theto the construction. The

drawings. Zoppo Company (Zoppo)specifications The R.and
city($689,351.10)the lowest bid and contracted with thesubmitted

construction,Shortly beginning disputeof ato do the work. after the
cofferdamming duringconcerning the use of construction.arose steel

watertight“temporary from whichA is a enclosure ...cofferdam
expose bodypumped of a of water andthe water is to the bottom

permit . . . Webster’s Third New Internationalconstruction
Dictionary required(1961). Zoppo positiontook the that it was439

cofferdamming only specificationprovide where theto steel
however,city,drawings it should be used. The maintainedindicated
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Raythat the entire Brook enclosure must be built under the
protection disputedof a continuous steel cofferdam. It is not that
complete cofferdamming provide greater protection againstwould

protecting nearby buildingsstorms as well as residential from
during soil, reducingsettlement sudden loss of water from the thus

city’s exposurethe to suit from such hazards. Because the
cofferdamming only protect againstwas needed to these hazards
during construction, completionit was removed at the of
construction.

dispute architect-engineer (Howard,The was submitted to the
which, contract,Needles) pursuant to the construction had final

authority disputes regarding meaningto resolve the of the
Howard,specifications. agreed cityNeedles with the that continuous

cofferdamming required. Zoppo required providewas Thus was to
cofferdamming Zoppocontinuous steel or have its bond forfeited.

proceeded contract,chose the former course and with the albeit
protest. Upon completion project, Zoppounder of the asubmitted

costs, allegedly requirementclaim for extra due to the of continuous
cofferdamming, citysteel which the denied.

brought against cityZoppo damages, allegingthen suit the for
city unjustly bythat the was enriched the use of continuous steel

cofferdamming during Ray projectthe construction of the Brook
techniquebecause this construction was neither included in the

specifications bycontemplated Zoppo submittingnor when its bid.
city third-party against Howard, Needles,The asserted a claim

alleging obligated by indemnifythat the firm was contract to the
city by Zoppo.for claims such as that made All claimsthe were

(Mayland Morse,a Esq.),heard before Master H. who made the
following (1) Zoppo quantumrecommendations: was entitled to

damages city $104,600from the in the amount ofmeruit for
city; Howard,(2)additional benefits conferred on the Needles was

Howard,damages against city; (3)liable for the theassessed and
against city compensationNeedles’ claim the for additional for

provided regard city’s Zoppoassistance in defense ofto the the suit
byapprovedwas denied. These recommendations were the Trial

Judge Howard,(Dalianis, J.). city appealed.The and Needles
following (1)Before are theus issues: whether the master erred in

finding Zoppo damages theorythat was entitled to on the of
meruit;quantum (2) whether the master erred in his calculation of

damages; (3)and whether the master was correct when he held that
Howard,city bythe should be indemnified Needles for the

forth,judgment against city. For the reasons setthe we affirm the
report.master’s
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may requireA trial court an toindividual make restitution
unjustfor enrichment if he has received a benefit which would be

Butterfield,unconscionable for him to retain. Petrie-Clemons v. 122
120, 127, 1167,441 (1982). plaintiffN.H. A.2d 1171 A is entitled to

unjustrestitution if he shows that there was enrichment either
through wrongful passive acceptanceacts or of a benefit that would

permitbe unconscionable to the defendant to retain. Cohenv. Frank
Inc., 518, 933,Developers, 512,118 (1978).N.H. 389 A.2d 937

Recovery always requireunder the ofdoctrine restitution does not
express Presby Village District,an v.contract. Bethlehem 120 N.H.

493, 495, 1382, 1383 (1980).416 A.2d

A trial court must determine thewhether facts and
equities particular remedyof a case a inwarranted restitution.
Presby District, 495-96,Villagev. Bethlehem id. at 416 A.2d at 1384.

judgment court,This court will not substitute forits that of a trial
rulings findingsunless the unsupported bycourt’s and are the

Robinson,evidence or are erroneous a ofas matter law. Gauthier v.
365, 369, 564,122 444 (1982).N.H. A.2d 566

case,In the instant Zoppothe foundmaster that was misled
by deficiency plans specifications,a in the Zoppoand and that was
justified protest againstin subsequentits the continuous coffer-­
damming requirement. Zoppo’sHe further thatfound work in
providing cofferdamming clearlyin specifiedexcess of those areas

drawings,in inthe or areas where the condition of land did not
protection,warrant such compensableextra theorywas on the of

unjust enrichment. Review of revealsthe record that the master’s
findings supported bywere the evidence.

The next issue raised is inthat the master erred his method of
measuring damages recovery quantuminbecause meruit is based
upon unjustthe enrichment of uponthe defendant and not the cost

plaintiff.to the

State,Under the law of this when a damagescourt assesses
unjustin case,an enrichment uponthe focus is not the cost to the

plaintiff, but uponrather isit the value of actuallywhat was
byreceived the Knight Foundations,defendants. Inc.,Moore v. 122

334, 335, 546,N.H. 444 A.2d (1982);547 Phillips,Martin v. 122 N.H.
34, 38, 1124,440 A.2d (1982). Nevertheless,1126 cases,in some it
may be difficult to byascertain the defendant,value received a such
as the case at hand where the uponbenefit cityconferred the was

protectionthe additional of cofferdammingcontinuous steel which
city’s liabilityreduced the potentialfor the hazards propertiesto the

Raynear the Brook cases,Inconstruction. these the evidence of the
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mayexpenditures as circumstantialplaintiffs be considered
upon defendant.benefit conferred aof the value of theevidence

178, 183 PragerGreen, (8th 1978); v.Cir.n.3Howard v. 555 F.2d cf.
4,Co., 1,Jersey Fidelity 245 N.Y. 156 N.E.& Plate Glass Ins.New

claim, lawyer’s76, of his own(1927) (in quantum estimatemeruit77
“high client).of to theis evidence” valueservices

awards,damagereviewing thethis court considersIn
light prevailing party. Petrie-­in the most favorable to theevidence

1170;124, v.Butterfield, 441 A.2d at Martin122 N.H. atv.Clemons
37, Although was noPhillips, A.2d at 1126. there122 N.H. at 440

city,cofferdamming to theof of the steeldirect evidence the value
record, ofdo not find that the master’s awardof the weafter review

requireclearly does not$104,600 lawwas erroneous. “[T]he
damages.” Phillips,certainty’ computing v.in Martin‘mathematical

Co.,(quoting37, M. W. Goodell Constr.440 A.2d at 1126at122 N.H.
320, 323,Club, Inc., 429 A.2dSkating 121 N.H.Inc. v. Monadnock

said,course,329, (1981)). have often it would facilitateOf as we331
damages partic­with moreif would itemizereview mastersour

324,ularity. 429Id. at A.2d at 331.
indemnify cityHoward, theNeedles shouldmaster held thatThe

cityagainst the wasZoppo’s claimhe found that successfulbecause
“Architect/Engineer’s in theown causal failurethetoattributable

specification.” The contract betweenand content of thepreparation
architect-engineerHoward, providedcity that theand Needlesthe

arisingcity out offor and claimsthe harmless all suitsholdwould
architect-engineer.ofconsequence of the or failure to act thein actsor

provisions,interpreting indemnity this court willIn
generally.interpretto contractsrules as are usedapply the same

620,Co., 623,120 N.H.Co. v. BrownUnion AssuranceCommercial
so,doing written1111, we consider the(1980). In1113419 A.2d

matter, ofsubject the thesituationprovisions, itsagreement, all'its
into, objecttheagreement entered andwastheparties at the time

Considering that623, the fact1113.at419 A.2dintended. Id. at
providecity to have the firmHoward, the contractedNeedles and

Rayfor Brookdocuments thespecifications and contractplans,
matters,expertise in these werelativewell as the firm’sproject, as

Accord­were reasonable.recommendationsthe master’sfind that
ingly, we affirm.

Affirmed.

All concurred.


