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was life imprisonment without parole, RSA 6380:1-a, III, no waiver
should be permitted. He equates his sentence with that of death and
relies upon Rule 43 of the Federal Rules of Criminal Procedure as it
read at the time it was upheld in Taylor v. United States, 414 U.S.
17, 18 (1973). That rule prohibited convictions in capital cases when
the defendant voluntarily absented himself. The defendant claims
the same rule should apply when the penalty is life imprisonment
without parole.

This court, however, has already upheld a waiver in a life-
without-parole case. State v. Lister, 119 N.H. 713, 406 A.2d 967
(1979). Moreover, it has not been expressly decided that a waiver is
not permissible in a capital case, and the exception contained in the
federal criminal rule at the time Taylor was decided was deleted in
1975. 8B J. MOORE, MOORE’S FEDERAL PRACTICE para. 43.01, at 43-2
(2d ed. 1982). Furthermore, there is a vast difference between the
death penalty and life imprisonment without parole. See Woodson v.
North Carolina, 428 U.S. 280, 305 (1976) (opinion of Stewart,
Powell, and Stevens, JJ.).

Il We hold that none of the defendant’s rights under either the
Constitution of the United States or that of this State has been
violated.

Affirmed.
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MEMORANDUM OPINION

On or about July 15, 1981, a petition was filed against Dolores P.
seeking involuntarily to commit her to the New Hampshire Hospital
as provided in RSA 135-B:26 to :41. Pursuant to RSA 135-B:5, which
guarantees the right to legal counsel to persons sought to be
committed involuntarily, Attorney Joseph F. Vittek, Jr., was
appointed to represent Dolores P. See RSA 135-B:6.

Attorney Vittek represented Dolores P. and subsequently filed a
bill for services with the Merrimack County Probate Court seeking
compensation at a rate of $25 per hour for case preparation and $35
per hour for time spent in court. The Probate Court (Cushing, J.)
approved Attorney Vittek’s statement of costs by signing it on
January 5, 1982. In so doing, the probate court made no finding,
express or otherwise, to the effect that the circumstances
surrounding the committal of Dolores P. were in any way
“exceptional.”

The State sought reconsideration of the approved amount of
attorney’s fees, asserting that the correct hourly rates should have
been $20 and $30, respectively. The relief was denied, and this
appeal ensued.

RSA 135-B:6 provides that in involuntary-civil-commitment cases
a court-appointed attorney “shall be compensated . . . at the same
rate as appointed counsel in a criminal case heard before the
superior court.” Pursuant to this court’s decision in Smith v. State,
118 N.H. 764, 769-71, 394 A.2d 834, 838-39 (1978), this court from
time to time has issued and modified indigent-counsel-fee schedules.
This court set a presumptive hourly rate of $20 for out-of-court time
and $30 for in-court time, but established maximum rates of $25
and $35, effective May 1, 1981. N.H. Sup. CT. R. 47.

Attorney Vittek was appointed to represent Dolores P. after the
fee schedule took effect and therefore, to warrant the allowable
maximum fee, the trial judge must have made an “express, written
finding of exceptional circumstances.” Id. The probate court made
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no such finding, and therefore the State was entitled to the relief it

sought in its motion for reconsideration.

Reversed.




