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AgencyGregory,W.H. Reuschlein & Handbook theon Law of
Partnership 27, (1979).and 72 The contract inratified this§ at

solely plaintiff’s employment vice-presidentrelatedcase to the as of
Bank; provisions regarding employmentthe it contained no similar

Holding Company.with the

plaintiffWe employedhold that the was never as executive
vice-president Holding and, therefore,Company legalof the that no

Holding Company’s alleged wrong­or factual issue existed as to the
plaintiff’s employmentful of capacity.termination the in that

Bank,plaintiff employed by separate entity,Because the was the a
by Holding Company,and anynot the we further hold that action

by Holding Company’s directors,taken the ratifyingboard of or
terminating plaintiff’s employment Bank,the contract with the was
ineffectual.

Affirmed.
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Jr.,P.A., Sullivan,Sullivan, (JamesGregg of L.& Horton Nashua
orally), plaintiff.brief and for theon the

P.A., (Robertof Manchester G. Whitman on the& NixonBrown
orally), Phyllisdefendantand for the French.brief

P.A., (Davidof M. Gottesman on the& Hollis NashuaGottesman
orally),and for the defendant Elsie B. Brown.brief

Douglas, appeal Superiorfrom a of theJ. This is an decision
(Dalianis, J.) plaintiff interpretationin of the trustee’sCourt favor

residuary behow the income from trust should distributed. Weof a
affirm.

settlor,August 14, 1969, Raymondthe deceased DexterOn
Brown, Duringestablished a revocable inter vivos trust. the settlor’s

death,life, he was to income from the After hisreceive the trust. the
years, Brown,agreement twenty-fivehis of Elsietrust named wife

beneficiary portion (maritalof thesole of the marital trustthe
marriage,trust), by prior Phyllisand Elsie two children aand his

Brown, residuary por-as of theFrench and Gardner beneficiaries
date,(residuary trust).of the trust the same thetion On decedent

portionbyduly will which a ofexecuted a substantial his estate
“pourwould over” into the inter vivos trust.assets

trustees,Article Second of uponthe trust directs the the settlor’s
death, payto the income from the marital trust to Elsie at least
quarterly during her provides,lifetime. Article alsoSecond in rele-

part:vant

“The payTrustees alsoshall to the Settlor’s said wife
from time to time such principalamounts of the of said

property payments[marital as will make moneytrust] of
under Agreementthis Trust to her or aggre-for her benefit
gate thirty-five ($35,000) annuallythousand ... .”[dollars]

(Emphasis added.) Third,Article which established the residuary
trust, provides that the income from the residue of the prop-trust
erty should initiallybe distributed as follows:

“During wife,the life theof Brown,Settlor’s Elsie B. to
pay to her or for her benefit so much of the net income

maythereof as necessarybe aggregateto make the of
paymentsincome sources,to her all including thatfrom

under hereof,Article Thirty-fiveSecond Thousand ($35,000)
annually.”Dollars
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from the residu-(Emphasis added.) If there is a balance of income
Elsie, Phyllisremaining andary payment to Frenchafter thetrust

Brown, by marriage,his are tothe settlor’s children firstGardner
residuary$5,000 Any trust income afterup to each. excessreceive

amongpayments equally and theforegoing is be divided Elsiethe to
settlor’s two children.

$35,000 annually,Thus, guarantees firsttrust Elsie of incomethe
income, charge upon resid-then first thefrom the marital trust as a
finallyuary income, corpus marital trust.and from the of thetrust

February 1974, inter-plaintiffin the hassettlor’s deathSince the
mari-provisions to mean if income from thepreted these trust that

entitlement,$35,000equal annual incomedid not Elsie’stal trust
residuary equalpayment from trust income totoshe was receive

byany inElsieIt extra-trust income receivedthat sum. excluded
determining withsupplement marital trust incomewhether to her

residuary Februarythe death intrust. Until settlor’stheincome from
him,1974, jointly pursu-plaintiff the withadministered truststhe

death, plaintiff theAfter his the administeredant to Article Tenth.
Minot, instrument,the untilwith William the drafter of trusttrusts

then,resignation plaintiff has beenin Since thehis December 1976.
sole trustee.

trust, Phyllisby plaintiffthe sentrequired the terms of theAs
throughquarterlyBrown financialFrench and Gardner statements

showing principal of residu-the of income and the1979 distribution
appeal,ary Although superiorthe court foundcontested ontrust.

timely objec-approvedeither failed to makethat two children orthe
financial statements.tions to these

by1980, questions asresponsein to certain beneficiariesIn raised
income,residuary plaintifftrust theof distribution ofto the method

tosuperior as how thepetition for instructionsfiled in courta
plaintiffresiduary Thebe distributed.the shouldincome from trust

cor-interpretation trust wasof theasked the court to find that its
answer,case,French, filed anPhyllis in thisthe real defendantrect.

Elsie,byrequires all"income receivedalleging that ThirdArticle
any sources, computedto bemarital and from outsidefrom the trust

determining any residuary trust would be dis-in whether income
per$35,000ensure that she receives incometributed to Elsie to

year.
hearing, granted plaintiff’ssuperior court all theAfter a the

law, includingrulingsrequested findings follow-of fact and of the
ing rulings of law:

of NashuaIndian Head National Bank“That trustee
Brown,Raymondhas, of adminis-since the death Dexter
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August 14, Raymondtered the 1969 trust consistent with
annuity ofintentionDexter Brown’s that his wife’s

$35,000 paidshall first thebe from the income of marital
trust, trust,residuaryfromsecond the income of the if

and,necessary, third, principalfrom the of the marital
trust, necessary;if

has,That trustee Indian Head National Bank of Nashua
Brown,Raymondofsince the death Dexter administered

August 14, 1969 Raymondthe trust consistent with Dexter
residuaryBrown’s intention that distributions from the

irrespectivetrust be made to the settlor’s wife of said
wife’s income outside of the .trust..

appealed toThe defendant then this court.

purposeWe note at the outset that our is to effectuate the
creatingin the trust. is well established insettlor’s intention “[I]t

jurisdiction signal regardour a forthis that courts have shown the
a of . .”intention of settlor a trust . . Indian Head Nat. Bank v.

142,Rawls, 144, 767, (1963).105 N.H. 194 A.2d 769
erroneouslyThe defendant maintains that the trial court admitted

parolextrinsic evidence of what the settlor’s intention was. She
argues the settlor’s the mari-that intent that income earned outside

included, anydetermining residuaryintal was to be whethertrust
her, unambiguouspayable plainistrust income to is and on the face

languageof trust. The defendant cites the of Articlethe Third
requires paid “from all towhich income to Elsie sources” be

inincluded the calculation.

longIt has been the law in this thatState extrinsic evi­
varydence is inadmissible to or expressthecontradict terms of a

trust,will or maybut that evidence be received ... to“[e]xtrinsic
ascertain the languagetestator’s intent where[or thesettlor’s] used

ambiguous.”is Sayewich, 237,In re 242,Estate 120 N.H. 413 A.2dof
581, (1980) (citing584 Bennett, 224, 230-31,Jones v. 78 N.H. 99 A.
18, (1916)); Scott,22 see 2 A. 164.1,The Law of Trusts at§ 1258
(3d 1967).ed. To ascertain ambiguitywhether an exists in the trust
instrument, we examine the entire document as a whole and do not

phraseonfocus an isolated or clause. Indian Head Nat. Bank v.
Rawls, 145,105 N.H. at 194 A.2d at 769.

The us,trust ininstrument casethe before when read as a
whole, ambiguous.is It is provisionsnot clear from the trust them­

howselves Elsie’s residuaryentitlement to trust income is to be
determined. While Article paymentsThird states that “income . . .
from all sources” to determination,are be the basis for that Article
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inprincipal payableis to Elsietrustprovides that maritalSecond
Agreement”money thispayments of under Trustto “makeorder

contradictoryapparently$35,000 annually. light of theseIntotal
parol theterms, properly evidence ofsuperior admittedthe court

residuary income toof trustas to the distributionintentionsettlor’s
assertion, notContrary the court wasthe trialto defendant’sElsie.

finding ambiguity in case. Thatexpress of thisrequired anto make
ambiguous implicit inbe isterms tocourt found the trustthe trial

repeated objections admissionoverruling to thedefendant’sof theits
hearing.theof atextrinsic evidence

competencychallengeappeal not thedoesThe defendant on
by to show the settlor’sthe trial courtof the evidence admitted

residuary income, norregarding trustthe distribution ofintent
uponshe, only objections theat trial were basedsince hercould

by plaintiffparol offered therule. The extrinsic evidenceevidence
testimony ofa trust officersupport position included the ofin of its

trust wasplaintiff the settlor had told him thebank thatthe
primarily his wife Elsie. This evidencefor the benefit ofintended

relationshipimproper we have indicated thatnot becausewas “[t]he
his toward them areof to the beneficiaries and dutiesthe settlor

by trying placeamong to itself inthe to be considered a courtfacts
hein to ascertain whatof the creator of the trust orderthe shoes

Id.,by the 194 A.2d attrust instrument.” 769.intended

Minot, theThis same witness also testified that William
after the settlor’sof the trust instrument and co-trusteedrafter

death, phrase sources”that believed the “from allhad said he
added.)(Emphasis There was“all the trust’s sources.”referred to

trust,draftingMinot, hadtestimony in to the beenthat Mr. addition
years. Consequently,ofthe a numberfriends with settlor forclose

interpretation the trusttestimony regarding ofMinot’sthe Mr.
creatingin the trust.intentionas to the settlor’sterms was relevant

evi­properly extrinsicadmittedhold the trial courtWe that
residuaryconcerning paymentambiguity ofexplain theto thedence

evidence for theto Elsie that there was sufficienttrust income and
bethe intended for distributions totrial court to find that settlor

regard of outside theto her to her sources incomemade without
trust.

plaintiffuphold superior court’s decision that theBecause we the
instrument,interpreted need not addressproperly the trust wehas

challengeestopped plain-is to thethe defendantthe issue whether
years preceding the initia-of the for thetiff’s administration trust

oftion this action.
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Finally, rejectwe also the defendant’s contention that the
plaintiff fiduciary duty by suggestingbreached its interpretationan

Elsie, disadvantagewhich favored to the of the defendant and other
trust beneficiaries. We have onstated more than one occasion that it

proper fiduciaryis interpretationfor a to ambiguousoffer an of an
dangerdocument. fiduciaryThe athat who initiates an action to
interpretation legalseek the court’s mayof a document advocate a

position beneficiaryfavorable to one and unfavorable to another
regard questionwithout to the merits of the “is a minimal risk that

willingthis Estate,court is to 508,assume.” In re Peterson 104 N.H.
510, 418, (1963);190 Estate,A.2d 419 see 318,In re Allaire 103 N.H.
320, 191, (1961).171 A.2d 192

Affirmed.

King, C.J., sit;did not the others concurred.

Merrimack
No. 82-235

Philip Richardson & a.

v.

SalisburyTown of

January 26, 1983


