
116

Strafford
No. 81-306

Caledonia, Inc.

v.

William Trainor

24, 1983March



117



118

P.A., (Michael KennethP. Hall andof ManchesterBrown & Nixon
brief, plaintiff.orally), for theMr. Hallon the andC. Brown

McManus, Dover, by orally, for theAnthony brief andA. of
defendant.

of theappeals from decisionaThe defendantPer curiam.
aof Mas-(Souter, approving the recommendationJ.)Superior Court

againstJ., the defendantRet.) be entered(Griffith, that verdictter a
equip-of certain constructionthein with salefor fraud connection

admissibilityregarding of athea issuesment. He series ofraises
documents, asofproper authenticationlack ofdeposition and the

supportsufficient evidence towaswell as the issue of whether there
finding of fraud. We affirm.the master’s

Caledonia, Inc., corpo-1977, plaintiff,February a VermonttheIn
construction,engaged sell some of itsdecided toin roadration

road-buildingslump in business.equipment of a thebecause
Graham, corporation,plaintiff wasof thethe treasurerRichard

Wood, Beverly,equipment froman dealerintroduced to William
1977, agreed purchase twoto usedIn WoodMassachusetts. March

traxcavator, is with a bucketa which a bulldozerbulldozers and
time,blade, $110,000. learnedthe same Woodof for Atinstead a
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plaintiff rock-crushing equipmentthethat also had some used for
$5,000deposit by purchasesale. Wood made a of check toward the of

defendant,twothe bulldozers and the traxcavator. Wood asked the
Trainor, associate, provideWilliam a tobusiness the balance of

$105,000 purchase pieces equipment.to the three of construction
also the rock-crushingWood told defendant at this thattime the

sale,equipment was for the prob-and defendant heindicated could
ably buyer.find a

14, 1977,April Graham,On the defendant and to whom the
by Wood, signed agreementdefendant had been introduced an for

rock-crushing equipment $200,000 Northgatethe sale of the for to
Inc.,Developers, Rochester, Hampshire,of New of which the

controlling later,daysdefendant thewas Fourshareholder. Wood
$10,000and the defendant todelivered Graham an additional in

$20,000 check, they requested appliedcash and a which beto
purchasetoward the of rockthe crusher instead of the other three

pieces equipment.of construction
19, 1977,AprilOn plaintiff corpo-the defendant todelivered the

$20,000, byaccompanied Raymondration another and was Slattery,
resident, $113,000Canadian plain-a who a forendorsed check to the

Slatterytiff. Graham testified that the defendant had described as a
purposefinancial backer for the of the immediate transaction

involving the rock crusher.
day, plaintiffThe next the $5,000received an additional in cash

$32,000 defendant,personaland a check from the with instructions
to hold the until depositedcheck he advised Graham that he had
money to representedcover it. These of pur-funds the balance the

price signedchase for the rock thencrusher. Graham and delivered
prepared,to the defendant a bill of sale which the defendant had

selling Ltd.,Equipment,the rock crusher to Tractors and a Cana-
corporation by $226,153.06.Slattery,dian controlled for Graham

he thetestified that considered to bedefendant the immediate
buyer, although Ltd.,Equipment,he thatunderstood Tractors and

purchaser.would be the ultimate
$26,153.06 representedGraham thealso testified that additional

necessary pay expenses transportingamount thethe to of the rock-
crushing through customs,equipment to Canada and and a six-
percent negotiatingcommission to the defendant for the sale. Gra-

gave receipt $26,153.06ham the defendant a for in ofexcess the
price. phrase “subject funds,”purchase The to of aclearance refer-

check,$32,000 personalto the defendant’sence was intoinserted the
time, plaintiff apparentlyof thisbill sale. At the had received

including$205,000, $32,000 personalthe check from the defendant.
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$200,000 price$5,000 purchase theof rockwas more than theThis
crusher.

days, rock-crushing equipmentDuring the wasthe next few
Waterford,headquarters Ver-transported plaintiffsthe infrom

Houlton,mont, Maine, Iton was to be heldto the Canadian border.
$32,000fundsuntil the defendant had received to cover histhere

check, being transport thepersonal for to Canadianbefore released
Canada, ultimatelyJohn, Brunswick,depot andin St. Newcustoms

Slattery’s placeto of business.
plaintiffearly May, Wood’s office notified the thatIn William

$32,000defendant’s check couldwere available and that thefunds
17,Nonetheless, May 1977,deposited. wason the check returnedbe

Thereafter,funds. the defendant contacted Grahamfor insufficient
Ltd., cancelling pur-say Equipment, was theto that Tractors and

rock-crushing missingequipmentof because of certainchase the
parts with the bill of sale. The defendantand other inconsistencies

received,plaintiff on ofthe of sale to the and behalfreturned bill
Wood, agencysixty-daya to sell the rock-William exclusive

crushing During sixty-day period,equipment. this under-Graham
Houlton,the rock crusher would remain in Maine.stood that

moneyplaintiff applyto the itThe defendant also instructed the
crusher, including $50,000 $113,000had received for the rock of the

Raymond Slattery, $110,000 purchase pricethecheck from toward
traxcavator, leaving plaintiffbulldozers and the theof the two with a

$63,000 appliedto toward the rock crusher. Pursuantbalance of be
directions, plaintiff forthe executed bills of saleto the defendant’s

Co.,Equipmenttwo bulldozers and the traxcavator to Woodthe
equip-by pieces ofcontrolled William Wood. The threewhich was

Salem,place inof business Massa-were delivered to Wood’sment
conveyed the traxcavator to thesubsequentlyWoodchusetts.

defendant, property forpersonal and thefor certainin return
plaintiff.negotiating with thein his behalfefforts ondefendant’s

period expired withoutagency hadsixty-day exclusiveAfter the
attemptedcrusher, plaintiff have thetotheof the rockthe sale

Houlton,headquarters in Vermont fromreturned tocrusher its
being plaintiffMaine, Thecrusher was stored.where it believed the

Houlton,equipment had been moved fromdiscovered that thethen
John, Brunswick, Canada,Maine, depot in Newto the customs St.

Slattery,August by who hadin late 1977removed from thereand
priceshowing purchasetheproduced bill of informationa sale and

Slattery$113,000. to returnWhen refusedcrusher to beof the rock
againstbroughtplaintiff in Slat-equipment, suit Canadathe the

tery’s Equipment,corporation, Tractors and Ltd.
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plaintiff HampshireThe also initiated this action in New for fraud
conspiracy against defendant,and the corporationthe defendant’s

Northgate Inc.,Developers, Wood, Clark,William and Melvin a
notary public allegedly forgedwho notarized a bill byof sale the

by Slattery possessiondefendant and used to obtain of rockthe
trial,crusher from Canadian customs aofficials. After the master

engagedfound that the had forgery,defendant in fraud and which
plaintiff’sin rock-crushingresulted the loss equipment.of the The

plaintiffmaster recommended a verdict in of thefavor in the
$137,000, $200,000of negotiatedamount the difference thebetween

price $63,000sale of the andcrusher the balance of funds received
by plaintiffthe that remained after ofthe sale the two bulldozers

appealed superiorand the traxcavator. The defendant the court’s
approval recommendations, challengingof the master’s the admis-

sufficiencysion of certain evidence theand theof evidence.
argues erroneouslydefendant that the hisThe master admitted

depositionpretrial into evidence after the witness athe took stand
againstprivilegeinvokedtrial and the self-incrimination. He relies

language 517:11, depositionupon permitsthe of the of aRSA which
trial,party deponentto be admitted into evidence at the is in“unless

The he was inattendance.” defendant contends that because attend-
trial, although testify, deposition maytheance at he declined to the

statutory languagetonot be admitted. We refuse read the in such a
manner.

Depositions “secondarywithinare the class of evidence”
hearsay. Thomas, 410, 412, 740,Taylorknown as v. N.H. 92 A.77

(1914) (citation omitted). Hearsay741 is out-of-courtan statement
proveto of inoffered the truth the matter asserted the statement.

801(c). deponent’s testimonyadmissibilityR. The aSee Fed. Evid. of
by applied proffered hearsaythe sameis determined standard to all

greater degree necessityevidence: “There must abe or of forlessfer]
evidence,ofthe admission the and the circumstances must be such

guarantee fairly trustworthy.”as to that the statements are Roberts
494,491,Company, 537, (1917).v. 78 N.H. 102 A. 538

deposition testimonyThe defendant’s both ofsatisfied these ele-
First, testify upon privilege againsthis toments. refusal based his

self-incrimination ofnecessitated the admission the defendant’s tes-
timony deposition.at physicalThe defendant’s that hisassertion

trial,presence notwithstanding testify, requiredat his to therefusal
deposition, precedent depositionexclusion of his misconstrues that

testimony deponent presentis inadmissible when the is in court and
238, 279,Company, 241, (1933)Cote v. 86 N.H. 166 A. 281testifies.

(emphasis added).
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deposition is based onadmissiblewhether aTo determine
testimonynecessity, of the actor can beis whether thetest“[t]he

Company, atby process Roberts v. 78 N.H.compelled of the court.”
right against495, party self-­asserts hisat Where a102 A. 539.

Second,testify.incrimination, compel thehim tocannotthe court
testimony, givendeposition underof the defendant’scircumstances

by parties,subject counsel both ensuredto foroath and examination
trustworthy.that it was

Barron, 366,Haywardupon v. 38 N.H.relianceThe defendant’s
testifyaproposition that witness’ refusal to at(1859), for the371

self-incrimination,againstupon privilege does nottrial, thebased
admissible, holding Hay­deposition misplaced. inis Therender his

interpretation of aupon strict statutewas based this court’sward
significantly nar­depositions wasgoverning of at trial thatthe use

authorityany statutory now in effect. Further­scopeinrower than
testimony non-partymore, ofdeposition aHayward involved the

case,witness, deponent in the instant andthe defendantunlike
517:1, statutoryimplicated provisions of a forerunner to RSA athe

raising Seeprovision different considerations than RSA 517:11.
348, 103,v. Nolet, 347, (1961).Angelowitz 104 We103 N.H. 172 A.2d

continuingquestion the viabil­at this time to address the ofdecline
Hayward squarelyity is before us.of until the issue

indeposition the circum­admission of the defendant’sThe
with of other courts.of this case is in accord the decisionsstances

489,See, (8th 1977),e.g., Phillips Wyrick,v. 494 Cir. cert.558 F.2d
21,Yates, (Mo.denied, (1978); v. 442 28State S.W.2d434 U.S. 1088

804(a)(1); Handbook on1969); see also Fed. R. Evid. McCormick’s
24, 1972).253(6), (2d Accord­ch. at 612 ed.Law of Evidencethe §

the defendant’sproperly admittedingly, hold that the masterwe
againstprivilege self-­thedeposition into he invokedevidence after

testify at trial.incrimination and refused to
admissibilitychallenges of the so-calledthenextThe defendant

document, providedwhich the foundationWhitney of Thisbill sale.
defendant,by pur-forgeryfinding thefor of fraud andthe master’s

rock-crushing equipment forported to sale of thebe a bill of
Ltd., Whitneyby$113,000 Equipment, ofone Johnto Tractors and

arguesRochester, properaHampshire. thatNew The defendant
Whitney oflaid for the admission of the billfoundation was never

or identified.document was never authenticatedsale because the
testimony handwritingignores aofThis the extensiveassertion

expertqualifications didexpert as an witness the defendantwhose
that, signa-comparing thequestion. expert afternot The testified

Whitney Whitney of with authenticatedon the bill saleof Johnture,
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samples handwriting,of the defendant’s she concluded that it was
“highly probable” “very strongand probability”there was a that the

signeddefendant the bill purportingof sale to thesell rock crusher
Equipment, Ltd.,to and $113,000.Tractors for UniversitySee of

Spalding, 163, 169,Illinois 731,v. 71 N.H. (1901);51 A. 733 State v.
Shinborn, 497,46 (1866);N.H. 502 see also Fed. 901(b)(3).R. Evid.

The foundation for Whitneythe admission of the bill of sale
bywas further established testimonythe defendant’s objec­without

depositiontion at his that Canadian customs officials had told him
Slattery, controllingthat the shareholder in Tractors Equip­and

ment, Ltd., presentedhad a bill of sale in possessionorder to obtain
them,of the rock crusher from Slattery presentedand that had evi­

$113,000paiddence that he had equipment.for that

Although the defendant contends that the admission of a
Whitneycopy sale,of original,the ofbill rather than the was

improper, duplicate originalwe hold that ofthe admission a of the
proper purpose beingofbill sale was for the for which it was intro­

generally requires productionduced. While the “best evidence” rule
original issue,of the where the content of atthe document is

McCormick, 23, 560,supra 230, Whitneych. billat the of sale was§
merely existed,introduced to show that such a indocument order to

prove forgery regard purchasethe defendant’s fraud and in to the of
233,plaintiff.the rock crusher from the Id. at 563.§

challengedThe defendant also the admission into evidence of the
sale, representedof purportedlyso-called Clark bill which the sale

rock-crushing Raymondequipment Slattery $226,153.06.of forthe to
conveyancebill purportedThis of sale on its face to abe of the rock

by Northgate Developers, Inc., signedcrusher wasand “John E.
Clark, sale,President.” The defendant claims that the Clark bill of

Whitney sale, improperlylike the bill of was admitted into evidence
havingwithout been identified or authenticated.

improper mayWhatever foundation have been laid for the
admission of the ofClark bill sale was plaintiff’scured when the
handwriting expert “highly probable”testified that it was that the

signedhaddefendant the name “John E. thisClark” on document.
deposition,In his the defendant had testified that E.John Clark was

employee Northgate Inc.,Developers,an ofonce but had never
occupied of corporate president,the office in capacitywhich the

depositionClark bill of sale testimony,had been executed. In his the
havingacknowledgeddefendant also pre­seen the billClark of sale

viously, and stated that ownershiphe did not use it to transfer
rock-crushing equipmentbecause the sale of supposedthe was to be
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Ltd., toEquipment, oranddirectly plaintiff to Tractorsfrom the
properforegoing aconstitutedSlattery. evidencehold that theWe

into evidence.sale for its admissionbill ofof the Clarkidentification

existedevidencethat insufficientcontendsThe defendant
thatof lawfindings of and conclusionssupport factsthe master’sto

proveforgery. toguilty In orderof fraud andwasthe defendant
intentionallydeceit, prove that the defendantplaintiff mustthe

plaintiff, which theto the defendantmaterial false statementsmade
true,knowledge or belief werehe had nobe false or whichknew to

cause, plaintiff rea­causing, which theand doespurpose offor the
Co., 6,91 N.H.rely v. Insurancesonably detriment. Hallto to his

193, 194,Brown,Connelly10-11, 157, (1940); v. 73 N.H.16013 A.2d
byproved750, (1905). clear and convinc­must beFraud60 A. 751

mayevidence, proof uponbe founded circumstantialing suchbut
123, 642,125, 643Burroughs Wynn, 370 A.2dv. 117 N.H.evidence.

283,Comolli, 279, 561,140 A.2d 564(1977); Lampesis v. 101 N.H.
(1958).

findingclearly supported the that themaster’sevidenceThe
handwriting expertWhitney bill of sale. Theexecuted thedefendant

Whitney sale,ofthe bill andexecutedthat the defendanttestified
languagerock-crushing equipment otherdescription andof thethe

originalWhitney as that in theof sale is the samein the bill
by plaintiff and delivered to the$226,000 thebill of sale executed

sale,language bill ofto in the Clarkis theIt also similardefendant.
handwriting expert’sby thedefendant was connectedto which the

Finally,testimony.deposition astestimony ownand the defendant’s
deposition, it beenwould havetestified in hisdefendantthe

“unlikely” who had not seen the Caledonia-Tractorsthat someone
sale, forged sale,bill ofEquipment, bill of and the Clarkand Ltd.

Whitneylanguageup in bill ofwith the same thecould have come
sale.

WhitneyAlthough forged signature of sale did noton the billthe
plaintiff,representation to thefalse and materialconstitute a direct

representations to thepivotal in the defendant’splayedit a role
instance, deposition thatplaintiff. the defendant testifiedin hisFor

rock-crushing equip-Slattery bill of sale for theto have awanted
testimonygave any money payment.as Thishement before

Whitneyforgedprice$113,000 purchase bill ofexplained in thethe
Slattery gavesale, $113,000 to Gra-compared check thatwith the

Equip-andMoreover, the fact that the Caledonia-Tractorsham.
ment, “subject to ofwas clearance funds” was incon-Ltd. bill of sale

testimony.foregoing depositionsistent with the defendant’s
finding ofdisposition this is the master’sto the of caseCritical
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rock-crushing bySlattery equipment]fact “claimed title thethat [to
15,April by Whitneyof bill ofreason a of sale dated 1977 one John

Ltd.,Rochester, Hampshire Equipment,toNew Tractors aand cor-
by Slattery.”poration amplecontrolled Mr. There was evidence to

finding.support deposition,In his thethis defendant himself stated
Slattery presentedthat Canadian customs officials had told him that

ownership, presentedbill of as evidence ofa sale and that he infor-
$113,000paid objectionhe formation that had the rock crusher. No

regarding competency testimonyofthe this Thiswas raised. was
Whitney bycircumstantial evidence that the bill of sale was used

Slattery possession rock-crushing equipment,to ofobtain the which
plaintiff’sin theresulted loss.

WhitneyThe of salebill would have facilitated the defendant’s
representations plaintiff corporationto Graham and the that Slat-

althoughtery, purchaserknown to be the ultimate of the rock
crusher, merely purposea financial for ofwas backer the the trans-

plaintiff representationaction between the and the defendant. This
appeared plaintiffwould have consistent theto when the defendant

only $226,000 plaintiffnot thereturned bill of sale to inthe mid-
May, suggesting Slatterytothus Graham that assertwould no

crusher,ownership to the rockclaim but also when the defendant
plaintiff apply part Slattery’s $113,000directed the to of check to

rock-crushingthe two bulldozers and of to thetraxcavator instead
equipment.

representationsSuch could be found plaintiffto have led the not to
possession rock-crushingsecure of the equipment Slatteryafter

supposedly Moreover,rescinded the sale. it could be found that the
plaintiff’s feelingdefendant to securitycontributed the regardof in

safe-keeping equipmentto the of the when the defendant must have
Slattery’sknown that already contraryinterests were to those of the

plaintiff, falselyand when representedhe further plaintiffto the
yetthat purchasedno one had the rock crusher and that he would

attempt purchaserto locate sixty days.a within an additional Based
him,on the evidence before the master could have concluded that

represented,the defendant or plaintiff reasonablyallowed the to
believe, rock-crushingthat the equipment Houlton,still inwas
Maine, duringor would remain there exclusive-agency period.the

Our review of the record indicates that the master had a
findingreasonable forbasis engagedthat the defendant had in

fraud, plaintiff’sto the $137,000.detriment in the ofamount See
Hynes Whitehouse, 417, 421,v. 876,120 N.H. (1980);415 A.2d 878
Merchants Exeter,National Bank Manchester v. Town 120 N.H.of of
157, 160, 1016, (1980).412 A.2d 1017
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argument plaintiffdefendant’s final is that the wasThe
damagesduty mitigate by accepting bya an madeunder to its offer

Slattery repurchasefor the defendant to the rock crusher for
$113,000. money originally paid plaintiffto the forBecause the the

instead,rock-crushing equipment appliedwas at the defendant’s
directions, purchaseown toward of the two andthe bulldozers the

traxcavator, plaintiffthe underunder circumstances the was no
duty Slatteryrepurchase $113,000.to the rock crusher from for The

intentionallyrecord in this shows the misledcase that defendant the
detriment, reasonablyplaintiff plaintiffto its and that the acted and

good attempting Emeryin faith in to minimize its loss. See v. Cale­
448, 929,Co., 441,donia Sand and Gravel 117 N.H. 374 A.2d 934

(1977); 918(2);(Second)see also 22Restatement of Torts Am.§
32,Damages (1965). plaintiffJur. 2d at The was53-54 therefore§

$137,000entitled to the fullrecover verdict in its favor.

Affirmed.

King, C.J., sit.did not

Rockingham
82-010No.

HampshireNewThe State of

v.

Raymond E. Glidden

24, 1983March


