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veryconduct with rightinterferes the essence of the constitutional
right opento counsel: the to and uninhibited communication

lawyer meaningfulbetween Aand client. exercise of the defendant’s
right depend uponto counsel should not whether a defendant
requests permission privately lawyer.to consult with his

(Supp. 1981)RSA right594:16 establishes telephoneone’s to and
reasonable,confer with rightcounsel when a that has existed since

1917, well McNamara,before the decision in Miranda. 1See R.
Hampshire Practice,New Criminal Practice and Procedure §

172, (1980).at 105 Failure to allow a “conference” at a reasonable
time is a (Supp. 1981).misdemeanor. RSA police594:17 If the for

securityvalid presence,reasons must remain in the defendant’s or
conversations,do overhear such the remarks cannot be admitted at

any policeiftrial more than eavesdrop lawyer’sthe overhear or on a
office, voluntary relinquishmenta attorney-clientbecause of the
privilege has not occurred.

light case,In of the result of this we do not reach the other issues
byraised the defendant.

Reversed and remanded newfor
trial.

Bois, J., dissented; the others concurred.

Bois, J., dissenting. opinion majority sweepsThe of the too
broadly, accordinglyand I dissent.
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Keene,Jr., orally,Shortlidge, by for theJ. of brief andR.
plaintiffs.

Smith, general Mullen, attorney,attorney (DanielGregory onH. J.
orally),brief and for the State.the

Batchelder, appealpresented in isThe sole issue thisJ.
findingsupports thethe trial court’s thatwhether the record below

plaintiffs knowingly inwillfully a factor failed to disclose material
securityobtaining department employmentbenefits from the of

1955, 141:20, (Supp.(DES). at 282-A:164Laws now codified RSA
1981).We affirm.

unemployment compensation theThis from claimscase arises the
21, 1977,Mayplaintiff ofCoutu filed with DES for the weeksAlbert
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through 17, 1977,September plaintiffand those claims which the
May through SeptemberAline filed InCoutu from 1980. November

1980, appeal plaintiffs knowinglythe tribunal failedfound that the
self-employment by family-held corporation,to disclose their a

Farm,Honey Inc., riding appealLane a stable and school. The tri­
disqualified plaintiffs receiptbunal of DES ofboth from the unem­

ployment they payments,benefits for the weeks that had received
weeks,ordered restitution of all benefits received in those and found

ineligible fifty-two plaintiffsthem for benefits for weeks. The
byappealed bringing superiorthis decision an action in court. After

hearing, J.)(Dunn,a the Trial Court affirmed the decision of the
appeal tribunal.

governing provides:The statute this case
representa-wilfully ormakes a false statement“Whoever

fact,knowingly . . .disclose a materialor fails totion
employmentdepartment ofrepresentative of theabefore

Hampshire or... to obtainsecurity of Newof the state
chapter,paymentany under thisbenefit or otherincrease

... bemay, of the commissioner. in the discretion. .
disqualified for benefits for each weekto bedetermined

representationdirectly by orthe false statementaffected
fact, and all benefitsto disclose a materialor failure

disqualification besuch shallreceived for each week of
equal to suchoverpaid and in an amountdeemed restitution

byoverpayment .... Inshall be ordered the commissioner
disqualification he shall be deemedaddition to such

ineligible 4to receive benefits for not less than nor more
weeks, beginning with inthe weekthan 52 consecutive
made, bywhich the decision is as determined the commis-

representative.”sioner or his authorized
1955, (nowLaws (Supp.141:20 codified at RSA 1981)).282-A:164

applicantThe determination whether an for benefits has
“wilfully” “knowingly”made a false statement or failed to disclose a

State, 528,Fleury 531,material fact is factual in nature. v. 114 N.H.
919,323 (1974). somethingA.2d Whether921 is a “material” fact is

Althoughalso a factual determination for the court. will­trial Id.
knowledge prove,fulness and are difficult to reasonable inferences

may support findingbe drawn from the evidence to a of willfulness
knowledge. Whitehouse, 417,Hynes 420,and v. 120 N.H. 415 A.2d

876, (1980).877
case,In this there was inevidence the record from which the trial

properlycourt plaintiffs knowinglycould have concluded that the
failed to disclose participationthe material fact of their and
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Farm,employment Honeyin Lane Inc. Aline Coutu testified that
engaged promotionalshe was in corpora-and clerical work for the

Honey Farm, Inc., beingtion Lane in addition to its treasurer and
beginning indirector The1977. State submitted evidence of a

Peterborough newspaper Honey Farm,advertisement of the JLane
Inc., 1980,April advertisement,dated and a Keene Sentinel dated
May presented correspondence1980. The State also between Aline

prospective patron 1980,July periodCoutu and a dated a for which
plaintiff receiving unemployment benefits,the was that stated the

programs Farm,Honey fullyat Lane Inc. were Finally,subscribed.
plaintiffs, although receivingthere was evidence that the not a

salary such, by mortgage paymentsas did benefit rent and made in
by corporation Honey Farm,their behalf the Lane Inc.

materiality engagingThe issue of the of in a business of self-­
employment is evident from the fact that the information is
requested, and the record shows that such information assists the
department determining applicant’sin each need.

We will not findingsoverrule a trial court’s unless it
clearly appears they were made without evidence. Neilson v.
Dept. Employment Security, 642, 644, 708,133 N.H. 312 A.2d 710of
(1973); State,see Fleury 531,also v. 114 N.H. at 323 A.2d at 921.
Accordingly, we hold that the supportevidence was sufficient to the
trial court’s appealaffirmance of the DES tribunal’s decision dis­
qualifying plaintiffsthe requiringfor benefits and them to make
restitution of the amounts received.

Affirmed.
All concurred.


