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Cleveland, Bass, Lloyd(Robertof and& Concord J.Waters
brief, Lloyd orally),N. on the and Mr. for theEdward Damon

plaintiff.

brief,Reno, (Thomas D. Rath on the andof ConcordOrr &
Sherilyn Young orally), for the defendants.B.

Concord, guardianSpellman, of as ad litem forRansmeier &
beneficiaries, joined in theunknown and unborn brief of the

defendants.

King, interlocutory rulingC.J. This is an transfer without from
concerning rights survivingSuperior (Cann, J.) thethe Court of a

560:10, providesspouse speci-which for aunder RSA distribution of
spouse’s survivingportion spousefied estate to aof the deceased who

waives testate distribution.
1972,In Maria Hanke established a revocable inter vivos trust for

purpose protectingthe stated of the interest of herself and her
Hanke, Sr.,spouse, plaintiff, tothe Erwin insure their comfort and

lives,security during delaytheir and to avoid the and involvedcosts
property.in the transfers of Maria Hanke named herself the sole

beneficiary duringand sole trustee of the trust her life. The trust
death,agreement provided plaintiffon Mariathat Hanke’s the

duringwould receive the income from the trust his life. theOn
plaintiff’s couple’spropertydeath the was to be distributed to the
children, familypotentiallyand to other members.

many powers underMaria Hanke reserved to herself the trust
agreement. right changeSpecifically, she retained the to beneficiar-
ies, provisions, the into amend the trust to revoke trust whole or in
part, partand to withdraw of the trustall or estate. She also

power specific prop-retained the to direct the trustee to invest in
1978,erty. right agreementIn to amend theshe exercised her trust

by amending agreement provide Hampshirethatthe to New law
governwould the of trust.administration the

death,Upon plaintiffMaria Hanke died testate in 1980. her the
beneficiary defendants,became the sole income of the trust. The the

children,plaintiff’s plaintiffbecame successor co-trustees. The also
right principalhas the to receive amounts of the trust if the co-

trustees find that the income from the trust is insufficient. Because
virtually propertyMaria Hanke had transferred all of her to the
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lifetime, comprisedduring estate more thanher the trusttrust
her death.ninety-eight percent assets atof her total

in his favorhis wife’s willprovisions ofplaintiff waived allThe
560:10, of his wife’sone-thirdand, is entitled to receiveunder RSA

action, against trustees andthethe instantthen filedHeestate.
trust, his wife’s transfersto set asideof thebeneficiariesremainder

“illusory”trust, they andcontending werethattheproperty toof
aside, property will becometheare setIf the transfersthus invalid.

estate, according plaintiff, willthe trustto theandpart his wife’sof
estate tax.refund of federalto a substantialentitledbe
judgment accompaniedsummarymotion forplaintiff filed aThe

objected to thesuccessor trusteesby The defendantaffidavit.an
summary judgment.forfiled a cross motionplaintiff’s andmotion

motions, instead trans-anddid not rule on thesuperior courtThe
by thisfollowing questions determinationof law fortheferred

court:
rights of surviv-Hampshire the alaw areNew“1. Under

by the deceaseding 560:10 defeatedspouse under RSA
when the deceasedvivos to a trustspouse’s inter transfers
virtually absoluteand exercisedspouse/grantor retained

during lifetimeproperty hertransferredcontrol over the
grant-by (1)of her status astransfers reasonand after the

allowingor, of trust instrumentof the terms thebecause
because,trustee,it, in(2)or as soleto revoke amendher

thepower instrument to deal withpart, of her under the
thereof, (3) as sole benefi-property owner andas absolute

ciary of the trust?
‘no’,question is whether underIf the answer to the first2.

by Equity,indisclosed Bill defend-the circumstances the
Answer, Summary Judgment,the cross Motions forant’s

Affidavit, Objections inplaintiff’s and the filed connection
therewith, by propertytransfers the of to herthe decedent

illusory(or be) ofvivos trust is can be found to andinter
subjectproperty is tono such that the transferredeffect

surviving rightsspouse’s under RSA 560:10?”the

Hampshireunder New law weIt is well established that
makingspouse determineof the in a transfer to thelook to the intent

survivingdeprivingvalidity of aof transfer which has the effecta
statutory rights in the estate of the deceasedspouse of his or her

purpose deprivingspouse for ofspouse. If the makes the transfer the
rights,surviving spouse is invalid.of his or her the transferthe

125,418, 420, (1964); Ibey v.Piper, 105 N.H. 201 A.2d 127Hamm v.
435, 157,434, (1945). To determine theRey, 43 A.2d 15893 N.H.
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transferor,intent of the a will thecourt consider circumstances sur-
transfer,rounding “including pecuniarythe the ofcircumstances the

parties conveyance made,the is ..,when the consideration received .
relationship transaction,partiesthe of the to the and other relevant

420-21,Piper,facts.” v.Hamm 105 N.H. at 201 atA.2d 127.
plaintiff expressly adopt “illusoryThe asks that we the transfer

Dore,indoctrine” enunciated Newman 371,v. 275 N.Y. 9 N.E.2d
replace(1937), supplement Newman,either or966 to our test. In the

rejectedAppealsCourt of of New York a test based on the motive or
spouse making transfer,intent of inthe deceased a to determine the

validity by spouseof a transfer a deceased which had the effect of
depriving surviving spouse rightthe of his or her ato receive statu-
tory spouse’s Instead,share of the deceased estate. the court stated

only determining validitythat the ofsound means athe of chal-
lenged illusory.”transfer is whether the transfer is “real or Id. at
379, 9 atN.E.2d 968-69.

approach, spouse goodthis aUnder transfer is valid if the in faith
ownership 379,property.divested himself of of his Id. at 9 N.E.2d at

Using test,969. this the Newman court invalidated several transfers
by spouse.in trust the deceased The heldcourt that the transfers

“illusory” spouse rightwere because the deceased had retained the
life, power trust,to receive trust income for the to revoke the and

right 381,the to control the trustees. atId. 9 N.E.2d at 969.
plaintiff correctly states,As the strictlytests which onfocus the

by manyintent of the transferor have been criticized courts and
commentators because these tests create doubt about all transfers

See,by spouse. Dore,e.g, 379,made a v.Newman N.Y.275 at 9
968-69; generally, Macdonald,N.E.2d at see W. Fraud on the

Note,Widow’s (1960); Planning: ValidityShare Inter117 Estate of
Vivos Surviving Spouse’sorWhich Reduce the Stat-Transfers Defeat
utory Estate,in 837,Share Decedent’s L.32 Okla. Rev. 839-40
(1979). However, commentators have stated that intent tests which

objective intent,consider the manifestation of the transferor’s as our
does, Macdonald,test suprahave merit. See W. atconsiderable

117-18.

determining validityIn the of a hastransfer which the effect
depriving surviving spouse statutoryof righta his or herof to a

portion estate,spouse’s attemptsofcertain the deceased our test to
policy permitting spouse freely disposereconcile the of a to of his or

property policy survivingprotecting spouse bywith the of aher
guaranteeing portion spouse’shim or her a of the deceased estate.

test, objectiveWe believe our which onthat focuses manifestation of
intent, properly policies.the transferor’s balances these Iftwo the
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improperspecified in to be anlegislature the test Hammconsiders
adopt anybalancing policies, it can the Newman test orof these

correctly policies.it believes balances theseprovision whichother
Macdonald, supragenerally, at 271-327.W.See

test is not withoutthe Newmanimportant to note thatisIt also
illogicalbeingby ascommentatorshas been criticizedproblems. It

power totheretention ofheld that thecourts havebecause most
trust, is nottrust, inspouse made a transferhasa when therevoke
illusory. W.transferto make thegenerally control so asexcessive

addition, noted thatMacdonald, havesupra In commentatorsat 90.
consistently. Id. at 93-95.difficulty applyingin the testcourts have

“illusoryreasons, adopt transferthewe refuse toFor these
ques­the firstTo answerin v. Dore.Newmandoctrine” enunciated

surviving spousecourt, rights of aby superior theposed thetion
prop­by ofinter vivos transferdefeated anRSA 560:10 areunder

spouseby spouse, even if the deceasederty in trust a deceased
virtually the trans­control overabsoluteand exercisedretained

lifetime,during transfer was madeunless theproperty herferred
surviving rights.spouse hisdepriving ofpurpose of thewith the

necessaryquestion, for us toit is notof our answer to thisBecause
by superior court.question thethe second transferredconsider

Remanded.

concurred.All
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