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lawyer subsequently questioneddefendant’s lengthatGosselin about
change testimony.his of We find no error in the trial court’s admis-

challenged testimonysion of the into evidence.

Affirmed.

Batchelder, J., participatedid case;not in the decision of this
the others concurred.
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P.A., O’Shaugh-McDonough (Michael B.Augustine of ManchesterJ.
brief,Mallory O’Shaughnessyand Mr.nessy on theand Mark L.

Royal Companies.orally), for Globe Insurance

P.A., (Frank on theof Manchester E. KenisonBrown Nixon&
orally), Philip and Wilma L. Fletcher.and for L. Fletcherbrief

P.A., PeterboroughFernald,Brighton, Hampsey of& {JohnTaft
Jr., orally), MutualFalby, brief and for Concord GeneralR. on the
Company.Insurance

declaratory judg­Brock, petition forappeals involve aTheseJ.
Royalby Insuranceplaintiff, Globe(RSA 491:22) which thement

judicial Generalthat ConcordCompanies, seeks a determination
it, providerequiredCompany, is torather thanInsuranceMutual

J.)(Contas, entered acoverage accident. The Trial Courtfor a 1974
coverage,companies have to affordwoulddecree under which both
requiringportion decreethey of theappealed. We affirm thatand
requiringportioncoverageRoyal provide and reverse thattoGlobe

coverage.provideConcord General to
Philipin L.in whichout of an accident 1974This case arises

Service, ofLandscaping Inc.Fletcher, employeean of Cheshire
Hurd,by aby Albert F.injured drivenaKeene was tractor/backhoe
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employee. Landscaping byfellow RoyalCheshire was insured Globe.
Mr. Hurd was insured under two Concord General Mutual Insur-

Kunze,Company policies. presidentance John of Cheshire Land-
supervising jobscaping, was the atsite the time of the accident and

named, along Hurd,was underlying bywith Mr. in the action filed
Philip and Wilma Fletcher in 1978.

parties’ agreed languageThe statement of facts and the of the
policiesinsurance form appeal.at issue the basis for this On
13, 1974, Kunze, workingNovember Hurd and Fletcher were at the

Sylvania plant HillsboroughG.T.E. in Landscapingon a Cheshire
job. injuries attachment,The occurred when a tractor with backhoe
operated by by Landscaping,Hurd and owned Cheshire struck

directing ground.he agreedFletcher while was Hurd from the isIt
charge supervising jobthat Kunze was in of the site when the acci­

accident,dent Atoccurred. the time of the LandscapingCheshire
policies byhad in two Royaleffect insurance issued AGlobe: work­

compensation liabilitymen’s employer’sand policy compre­and a
general liability specialhensive multi-peril policyand with a motor
liability bringingvehicle then-controllingendorsement it within the

Act,Responsibility 1971, (nowFinancial Laws 456:1 codified at
259:61, I).RSA

ruled, party disputes,The trial court Royaland no now that Globe
liabilityhad no under the compensation employer’sworkmen’s and

liability policy. determined, however, RoyalThe court that Globe
obligated provide coveragewas to for Kunze and Hurd under the

comprehensive general liability multi-peril policy.and
I, Coverage policy provides RoyalSection C of that that Globe

pay“will on behalf of the insured all sums which the insured shall
obligatedlegally damagespay bodily injurybecome to as ofbecause

arising. . of operations necessary. out . . . all or incidental to the
ofbusiness the named 11(c) policyinsured. . . .” Section of the states

coverage provided only insured,that this is not for the named
Landscaping,Cheshire “anybut also for .executive officer .. thereof

acting scope Althoughwhile within the of Royalhis duties as such.”
acknowledgesGlobe that Kunze anwas executive officer of the cor-

poration, Royal accident,Globe atmaintains that the time of the he
acting scopewas not within Royalthe of his asduties such. Globe

disputes rulingtherefore providethe trial court’s that it must cov-
erage to thisKunze under section of the contract.

policyThe does not define Young“executive officer.” See v. N.H.
Co., Inc., 882, 883, 205,Indent. (1980).120 N.H. 424 A.2d 206 A

agreedparties’ trial,review of the facts and the evidence at how-
ever, fully supports ruling actingthe trial court’s that Kunze was
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when the acci-scope of his as an executive officerwithin the duties
dent occurred.

Landscapingbecoming president of Cheshirean officer andAfter
managerial1973, supervisory Atfunctions.in Kunze assumed and

onlytrial, company’swas in factstated that he theMr. Kunze
that, question,supervisor he wasat the time of the accident inand

allegedcharge job in theirin of Mr. and Mrs. Fletcherthe site.
supervisoryunderlying precisely thisaction that Kunze breached

safety jobduty by failing for Fletcher’s on the site. Seeto ensure
Co., 206;883,Inc., A.2d atYoung v. Indem. 120 N.H. at 424N.H.

367, 637,Lewis, 369, (1978).118 387v. N.H. A.2d 638Stevens

analogousagree this is toWe with the trial court that case
Young, policy provision identi­where we held that athe situation in

allegedemployee toa who wascal the one at hand covered fellowto
managerduty plant provide ahis to safe work­have breached as

employees. appropriateis in theplace the The same resultto other
case, presidentparty is of apresent where the to be covered the

becomingregular, acknowledgedcompany whose duties sincesmall
presence, supervi­at andpresident have included his involvement

company worksion of sites.
note, addition, Young,that as in term “executive officer”We in the

againstambiguous, insurer.is and is therefore to be construed the
206-07;883-84, Tromblyat see v. BlueId. at 424 A.2d Cross/Blue

764, 980,Shield, 772, (1980).120 423 A.2d 984N.H.

Royalruling Globetrial court’s thatWe turn to thenext
statutory$20,000, thecoverage upfor toto Mr. Hurdprovidemust

Act,Responsibility Lawsprovided our Financialunderlimit then
matter, agree court’s1971, we with the trialpreliminary456:1. As a

conclusion, with backhoebarely disputed appeal, that the tractoron
purposesthe of the Financialforis a “motor vehicle”attachment

Chaput, 95v.Mut. Ins. Co.Responsibility Act. See American &c.
200, 118, (1948). Royal nonetheless con­204, 121 GlobeN.H. 60 A.2d

liability is notFletcher ait no in this case becausethat hastends
person by of Act.the terms thecovered

damages any thancoverage person “otherprovides for toActThe
actually operating theinsured, employees of insuredthe theor

. . .” Seeperson responsible as aforesaidsuch othervehicle ormotor
Royal argues1971, (now 259:61). thatRSA GlobeLaws 456:1

preventgiving in order toHurd directionsFletcher wasbecause
removing pavement, be consid-Fletcher shouldtoo muchhim from

operation of“responsible thehaving as aforesaid” foras beenered
recoverytractor, the Act.from underthe therefore excludedand
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has, however, previously that this statu­statedThis court
actually operating theonly person who islanguage atory excludes

349, 354,Tuttle, 98 N.H.v.&c. Cas. Co.Merchantsmotor vehicle.
actually operating262, was not(1953). Fletcher265 Mr.A.2d101

Royalcorrectly ruled thatbackhoe; court thereforethe trialthe
up of itscoverage to the limitsfor Hurdprovide Mr.mustGlobe

liability.statutory
coverage either of theunderthere iswhetherWe next consider

Company toby InsuranceMutualConcord Generalpolicies issued
accident,time of theAt thethe named insured.F. Hurd asAlbert

liability policycomprehensive personalin effect aHurd hadMr.
liability policy. Itfamily combination automobilea merit-ratedand

coverageprovideneed notdisputed that Concord Generalnowis not
liability policy,personalcomprehensiveunder theHurdto Mr.

liability “arisingcoverage out offorcontract excludesthebecause
Ransom,v.any Hanover Ins. Co.pursuits insured.” Seeofbusiness

399,611-12, (1982); Berkshire Mut.609, 400-01448 A.2d122 N.H.
642, (1975).LaChance, 487, 489, A.2d 643343115 N.H.Ins. Co. v.

nevertheless,ruled, mustthat Concord GeneralcourtThe trial
family liabilitycoverage automobileMr. Hurd underprovide to his

policy does notthat thepolicy exclusions at issue statepolicy. The
apply:

any employeebodily injury fellow of the“(f) toTo
employment if suchinjured in of histhe courseinsured

in the busi-injury of use of an automobilearises out the
applyemployer, does not tobut this exclusionness of his

by anyrespect injuryto sustainedthe named insured with
employee;such fellow

maintained or(h) To a non-owned automobile while
by any person person employed or other-while such isused
engagedwise in

any(1) the insured or ofthe automobile business of
organization,person orother

any occupation(2) or of the insured....”other business

coverage,(h)(2) argu-Concord General relies on exclusion to avoid
ing drivingthat Mr. Hurd was a non-owned automobile while
employed engaged “anyor in occupationother business or of the
insured.”

The trial court concluded that an insured’s use of a non-owned
onlyautomobile was occupation”excluded when the or“business of

belonging bythe insured was one to or controlled the insured.
Landscaping,Because Mr. Hurd did not own or control Cheshire the
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provide coverage.had totrial court reasoned that Concord General
purported supportto find for its conclusion in theThe trial court

coverage anyexplicitly(f) extends to namedfact that exclusion
employerin hisinsured whose use of an automobile the business of

injures employee. (f)a fellow The court ruled that exclusion
coverage Hurd,appeared to extend to an insured such as Mr. while

arguably, ambiguously,(h)(2) excluded Hurdexclusion but Mr. from
that,coverage. ambiguous conflictingThe court reasoned as an and

provision, (h)(2) againstpolicy exclusion must be construed the
provide coverage.insurer and that Concord must We do notGeneral

agree.

find,We contrary,to the (h)(2)that exclusion clearly ap­
plies to the use of non-owned rather than owned Further,automobiles.

clearlythe precludesexclusion coverage where a non-owned auto­
anymobile is inused occupation“business or of the insured.” In the

case,present usingMr. Hurd was vehicle,the non-owned the trac­
tor/backhoe, in connection occupationwith his employeeas an of

Landscaping.Cheshire agreeWe do not with the trial court’s con­
clusion that the term occupation“business or of the insured” in the
exclusion means that onlythe appliesexclusion to those businesses

occupationsor that are “owned” byor “controlled” the insured. Such
interpretationan undulyis restrictive and does onlyviolence to not
plain meaningthe language used,of the but also commonlyits

accepted usage interpretation. Annot.,and See 85 A.L.R.2d 502
(1962). reasons,For these we hold that the trial rulingcourt erred in

obligatedConcord General is provide coverageto for the accident in
which injured.Fletcher was

lightIn holdingof our that Concord obligationGeneral has no to
provide coverage for matter,its ininsured this we need not address
other issues appeal concerningraised on this either the extent of its
coverage or its insured’s complyfailure to provisionswith the notice

policy.of the

partin and reversedAffirmed
part.in

KING,C.J., participate;did not the others concurred.


