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Gregory Smith, attorney general (PaulH. Barbadoro and Richard
Nelson, attorneys general,C. assistant brief,on the and Mr. Barba-

orally),doro for the State.

Duggan, appellate defender,James E. Concord, byof brief and
orally, for the defendant.

Bois, defendant, Holler,EdgarJ. The was indicted for the
second-degree Following jurymurder of his wife. a bifurcated trial

Superior (Wyman, J.),in Court he was found to have been sane and
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125,115,guilty manslaughter. Helgemoe, 118 384Novosel v. N.H.of
following124, on(1978). appeals his conviction the130 HeA.2d

killinggun the fruit of an ille-grounds: (1) in the wasthat the used
search, improperlyinterrogation it wasgal and thereforeand

trial; in(2) court erred fail-that the trialinto evidence atadmitted
sanityjurors prioring separate to thevoir dire of theto conduct a

failingtrial; in to rein-(3) court erredphase of the that the trial
verdict;insanityjury consequences (4)andof anstruct the on the

selecting grand jury inherently discrim-method of the wasthat the
reject argumentsinatory. the defendant’sWe these and affirm

conviction.
9, 1981, RaymondSeptemberapproximately 10:00 on theAt a.m.

Monroe, reportedpolice telephonereceived a call from Louise who
father, Edgar Holler, just her home andthat her had come to told

morning. Mrs. Mon-her that he had killed her mother earlier that
home,police left herroe informed the that the defendant had since

provided description that heand she them with a of the vehicle was
thereafter,driving. Immediately Raymond police pro-chiefthe

residence, Shirleyceeded to the Holler where he found Mrs. Holler
kitchen, gunshotin the dead of wounds. The chief alerted the State

police occupants.local andand checked the house for other When no
house, premises.one else was found in the he secured the

stopped driving alongThe defendant was inwhile Route 101
Raymond a.m.,approximately appearedat 11:00 and arrested. He
highly arrestingintoxicated. The officer the defendant ofadvised

rights directly Raymond policehis Miranda and took him theto
During station, voluntarilystation. the ride to the the defendant told

the officer that he shothad his wife.
Shortly a.m., arrestingafter 11:00 the officer arrived with the

Raymond police station,defendant at the and Lieutenant Donald
HampshireBuxton of the New State Police advised the defendant of

rightshis for the second time. When Lieutenant Buxton asked the
rights,defendant whether he wished to waive his the defendant

responded that he did not. The defendant then added: “But let me
you, ShirleyItell killed I thanbecause loved her more life itself.”

making incriminating statements,After several other unsolicited
Attorney Snyder. policethe defendant asked for Gordon The tele-

phoned Attorney Snyder, requested they questionwho that not the
departeddefendant. Lieutenant Buxton then to obtain a warrant to

search the Holler andresidence vehicle.
attorney,Prior to the arrival of his the defendant remained with

officers, including Corporal Wigginseveral Arthur of the State
testimony conflicting duringPolice. The transpiredwas as to what

period. WigginCorporalthis testified that the defendant asked what
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next, police obtaininghappen told the were awould and was that
Wiggingun.house and vehicle for the furtherwarrant to search his

sponte policesua that thethat the defendant had statedtestified
was,gun tell them where itnever find the and he would notwould

however,testimony,he would show tfiem. This conflictedbut that
Richardson,Stanley presentTrooper was also atwith that of who

WigginCorporal initiated the con-the time. Richardson stated that
was,by asking weapon and thatdefendant where theversation the

agreed policeresponse the the location ofin the defendant to show
gun.the

defendant, Wigginconsequence of the conversation with theAs a
residence, theyto his whereanother officer took the defendantand

laboratory.RogerCaptain of the State crimemet Beaudoin
warrant,house, approxi-Together, they atentered the without a

a.m., gun,mately pointed out the which wasand the defendant11:30
readilywith the butt observable.protruding from under a couch

residence,disturbing scene, the officers left the andtheWithout
policeWiggin to the sta-associate returned the defendantand his

with the crime team toremained outside the housetion. Beaudoin
a warrant had been obtained.notification that searchawait

p.m.,At about 12:30 Lieutenant Buxton obtained a search war-
vehicle,rant for the defendant’s residence and and radioed ahead

beginlabfor the crime team to the search of the house. When the
house,crime lab team entered the Beaudoin showed them the loca-

gun, they alongtion of the which then seized with other incriminat-
ing evidence.

p.m.,approximately two and one-half hours afterAt 1:30 his
arrest, Hospital,Holler taken thewas to Exeter where his blood-
alcohol level was measured at .32.

second-degree pre-The defendant was indicted for murder. At a
hearing, suppresstrial he moved to all statements that he had made

police pursuantthe and allto evidence seized to the warrant. The
granted respecttrial court the motion with to statements made to

police response questioning requestinthe to theafter defendant’s
counsel,legal but denied the motion as to thefor defendant’s unso-

Thelicited statements. court further ruled that the search warrant
valid, gunthat the and other found at the scenewas evidence was

warrant,legally pursuantseized to the and that such evidence was
trial, gun,therefore admissible. At the State introduced the the

evidence, testimony relatingphysicalother and to the defendant’s
evidence,incriminating Based on thisunsolicited statements. the

guilty manslaughter.jury found the defendant of
determining guilt, juryAfter the defendant’s the was advised that

they sanity point, jurorphase awould hear the of the trial. At this
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feelings” that would“personalreplaced ofrequested becauseto be
excused, one of the alter-juror andjudgment. washis Theaffect

then moved forplace. defense counselin his Thewas seatednates
request,denied theinsanity The trial courtdefense.dire on thevoir

requiredmight jury than thestating in a of lessresultthat this
persons.twelve

trial, jurythesanity phase of theFollowing completion of thethe
sentenced to twelve toThe defendant wasverdict of sane.areturned

appeals.twenty-five years prison and nowin the State

gun the fruit of anthe wasdefendant first contends thatThe
search,illegal interrogation that the trial court thereforeand and

admitting need not dwellweapon evidence. Wein the intoerred
arguments regarding illegalityunderlying of the inter­upon thethe

rogation court found that the conversationand search. The trial
defendant,Wiggin which led to theCorporal and thebetween

discovery gun,of violated the defendant’sand initial thesearch
counsel, interroga­right constitutedto because itsixth amendment

right.by police the defendant had asserted thatinitiated the aftertion
155, 233,158,Beaupre, (1983);v. 123 459 A.2d 235-36State N.H.See

Arizona, 477, Cognizant(1981). ofv. 451 484-85 theEdwards U.S.
conversation,testimonyconflicting as to who initiated the and reluc­

court,judgment seeto substitute our for that of the trial State v.tant
McGann, 542, 542, 128, (1982),122 N.H. 447 A.2d 128 we hold that

findingsupportevidence existed to the trial court’s thatsufficient
improper.conversation wasthe

findingupholdBecause we the trial court’s that the conversa­
illegal, ation was it follows that the warrantless searchfortiori

resulting interrogation illegal. Thus,improperfrom the was also the
question correctlybefore us is whether the trial courtcritical admit­

interrogationgun despite illegalthe into evidence theted and
leading discovery addressingweapon.search to the initial of the In

issue, Captain gunwe reiterate that observed dur­this Beaudoin the
search,illegaling ultimatelythe initial and was the individual who

gun duringpolicedirected the other to the location of the the subse­
quent pursuantsearch to the warrant.

generalThe rule is that evidence must excluded if it isbe
policediscovered as a result of misconduct. See United States v.

Crews, 463, Court,(1980). Supreme445 U.S. 470 The United States
however, recognized initiallyhas that evidence discovered as a

automaticallyresult of unlawful conduct does not and forever
States,become inaccessible. Silverthorne v.See Lumber Co. United

385, (1920). independent police251 392 IfU.S. a source from the
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evidence,discovery thenthe same suchto the ofmisconduct leads
States,Wong 371may Id. In v. Unitedbe admissible. Sunevidence

“independentSupreme the(1963), Court reaffirmedtheU.S. 471
and stated:source” rule of Silverthorne

poison-theall is ‘fruit ofneed not hold that evidence“We
lightcome tosimply it would not haveous tree’ because

Rather,illegal police. the moreactions of thebut for the
‘whether, granting estab-apt question in such a case is

illegality, to whichprimary the evidenceof thelishment
by exploitationobjection has been come atis madeinstant

sufficientlyillegality by distin-or instead meansof that
”guishable purged primary taint.’to be of the

omitted).(citationId. at 487-88

In “independentaddition to the establishment of the
by Court,Supreme jurisdictions, includingsource” rule the several

courts,appellate adoptednumerous federal have the “inevitable dis­
covery” exception exclusionarydoctrine as a further to the rule. See

Benoit, 818, (Mass. (listing1981)Com. v. 415 N.E.2d 823 federal
appeal expressly implicitly acceptedcourts of that have or “inevita­

discovery” doctrine, illegallyrule).ble this seized evidenceUnder is
justified,admissible if a search was and the evidence discovered

illegally inevitably light subsequent legalwould have to income a
See, e.g., Bienvenue, 910,search. United States v. 632 F.2d 913-14

(1st Schmidt, 1057,1980);Cir. United States v. 573 F.2d 1065-66 n.9
denied,(9th Cir.), (1978);cert. 439 U.S. 881 U.S. ex rel. Owens v.

858,Twomey, (7th 1974); People Fitzpatrick,508 F.2d 866 Cir. v. 32
797-98,499, 506-08, 139, 141-42, 793,N.Y.2d 300 N.E.2d 346 N.Y.S.2d

denied, (1973). importantert. 414 1050 AnU.S. consideration inc­
applying policethis doctrine is whether the have benefited from the

illegality. Crews,generallyinitial See v. 445United States U.S. at
475.

629-30, 125,Beede, 620, (1979),In State v. 119 N.H. 406 A.2d 132
denied, discovery(1980), applied445cert. U.S. 967 we the inevitable

upholding suppressdoctrine while the trial court’s refusal to a dead
body illegal recognized that,discovered as a result of an search. We

decay, private personitdue to the odor of was inevitable that a
body reported police,the and it to the there­would have discovered

by theyproviding them with the same information which had
629-30,illegally. Althoughatobtained 119 N.H. 406 A.2d at 132.

discoveryour reliance on the inevitable rule in Beede was limited in
scope, applicablewe believe that the doctrine is in the instant case

conjunction “independentthein with source” rule.
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police stationtheBuxton leftshows that LieutenantThe record
search,interrogation in order toillegal and warrantlessprior to the

The affidavithouse.for the defendant’sa warrantobtain search
specific factsapplication containedaccompanying the warrant

Thus,illegality. isany it clearofprior to the commissionobtained
warrant, not nowdoeswhich the defendantof thethe issuancethat

illegalbycontest, theindependent source untaintedon anwas based
interrogation and search.

mentioned, weapon on thewas discoveredpreviouslyAs the
protruding afrom underwith buttof defendant’s home thefloor the

inevitablygun have beenfound the wouldThe trial court thatcouch.
warrant,during pursuant the androutine search todiscovered a

participatedillegal Captaininsearch which Beaudointhat the
discovery, nor resulted insignificantly to thecontributedneither

in theany policethe would not have been obtainedbenefit to that
trial, including photo­legal asubsequent atsearch. The evidence

view,gun supported thegraph protruding in trialof clearthe
gun sufficiently anyfinding. purged ofWe the washold thatcourt’s

illegal search,resulting because thethefrom warrantless“taint”
by on anLieutenant Buxton was basedsearch warrant obtained

inevitablygun haveindependent the would beensource and because
legal consequence,subsequent wein the search. As adiscovered

gunproperly the intothe trial court admittedconclude that
evidence.

rule,discovery we theapplyingIn the inevitable admonish
Beede, illegalrely justifypolice, did in not to on the rule toas we

good part police is inher­element of faith on the of thesearches. The
discovery permitexception. will theent in the inevitable We not

evadingpolice exception of theto use this as a calculated means
requirement. Griffin, 502warrant See United States v. F.2dsearch

denied, Rather,959, (6th Cir.), (1974). we will961 cert. 419 U.S. 1050
exception only acting goodpolice inthe where the wereconsider

good-faith in thisWe note that the standard was satisfied casefaith.
because, although illegalwas thethe search warrant issued after

search, police sought prior tothe had the warrant andwarrantless
they requiredany illegality,thewithout to and followed allreference

obtainingprocedures for the warrant.

argument; namely,theWe now turn to defendant’s second
it tothat the trial court committed reversible error when failed voir

trial,jury, completion guilt phasedire the of of forafter the the
against recentlypossible prejudice insanitythe defense. We ad­

Smith, 46,this issue in State v. 455 A.2d 1041dressed 123 N.H.
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(1983), separate guiltwherein we noted that a voir dire between the
sanity mightphases requiredand result in the ofloss the twelve-

stated, however,person jury. separateWe that a voir dire would not
present problem knowinglya if the defendant to“were waive the
requirement jurors expressly agreeof . . andtwelve . that his case
may by jurorsdecidedbe whatever number of remain unexcused....”

(citations51, omitted). Althoughat 1044455 A.2d theId. at
acknowledged possibilitydefendant in this case the that the

requested might jury twelve,voir dire have in aresulted of less than
expressly agreethe record reveals that he did not to waive the

requirement. grant dire,The trial court’s refusal to the voir there-
fore, id., 1045;was within its sound discretion. 455 atSee A.2d State

Danskin, 817, 396,819,v. 122 (1982).N.H. 451 A.2d 398
challenges giveThe defendant next the trial court’s failure to cer-

sanitycompletion phasetain instructions after of the theof trial. At
sanity phase, judgethe close of the evidence in the the trial

jury possible meanings.instructed the as to the verdicts and Intheir
628:2, I, juryaccordance with heRSA told the that it was to return

byguilty insanity”a ofverdict “not reason of if it believed the
excepted terminology,defendant was insane. Defense counsel to this

claiming finding insanity require jurythat a of would the to return
“guilty consequence,a of but toverdict found be insane.” As a the

judge immediately jury languagetrial reinstructed the that the “not
byguilty insanity” largely superfluousreason of was and that the

meaning practical purposes equivalentof the term allwas for to
“guilty but insane.”

deliberating time, juryAfter for some the returned and asked the
questions: (1) saycourt two “If guiltywe he is sane is he still of

manslaughter?” say(2)and “If we he guiltyis insane is he still of
manslaughter?” The court informed indefense counsel chambers

proposed questions: Yes; No,that “(1)he to answer (2)the he is not
guilty by counsel, however,insanity.”reason exceptedof Defense to

proposed questionthe requestedanswer to the second and that the
jury specifically findingbe insanityreinstructed that a of would

“guiltyresult in a verdict of but insane.” The trial court noted that
request 628:2,the defendant’s was inconsistent with RSA denied the

request, supplied juryand the with the answers mentioned above.

judge correetlyWe hold that the “guiltytrial found that the
bylanguage requestedbut insane” the defendant was inconsistent

628:2,1,with RSA personwhich states that who is insane at the“[a]
criminally responsibletime he acts is not for his conduct.” In addi­

tion, charge jurya review of the entire to the indicates that the trial
thorough fair,court’s instructions were compliedand and with our
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124,115, 125, A.2dHelgemoe, 118 384N.H.in Novosel v.direction
subjectrequired such instruc-regarding matter of(1978), the130

Thus, instructions andthat the trial court’swe concludetions.
proper, thejury’s questions and that trialwereresponses theto

refusing repeat thein tojudge sound discretionacted within his
byrequestedcharge the defendant.erroneous

jurychallenges HampshireNewFinally, the thedefendant
inherently discriminatory. addressedprocess We haveasselection

to overturnand find no reasonnumber of occasionsthis issue on a
43, 45-47,Elbert, 424121 N.H.previous State v.our decisions. See

Smith, at ---,1147, (1981); 123 N.H.see also State v.A.2d 1148-50
231, 602,234,1045; LaRoche, 442122 A.2dv. N.H.455 A.2d at State

(1982).604

Affirmed.

All concurred.
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