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Smith,Gregory attorney generalH. (Deborah Cooper, deputyJ.
attorney general, brief, Isaac,on the attorney,and Andrew orally),
for the State.

Cristiano, Green,Kromphold, Heed, (PeterMcMahon & of Keene
W.Heed orally),on the brief and for the defendant.

Batchelder, questions presentedJ. Two appealare in this from
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first-degreeassault andaggravated sexualof feloniousconvictions
deprivedphotographic lineup thepre-arrest(1) whether aassault:

unnecessarilyrights itprocess wasof his becauseduedefendant
circumstances; (2) atotality and whethersuggestive of theunder the

Judge (Contas, juryby J.) in his instructionsthe Trialstatement
jurors.proofof in the minds of theburdenthe State’sdiminished

follow, wewhich affirm.For the reasons
female, hitchhikingcase, twenty-year-oldin wasvictim this aThe

28, 1980,Peterborough approxi-atKeene and on Octoberbetween
a.m., accepted a white male who toldmately a ride from2:00 and

Doug at American Advertis-and that he workedher his name was
Theing as the defendant.Company. later identified the manShe

to the town of Dublinallegedly with the victimdrovedefendant
victim,stopped thecar and made advances towardwhere he the

car,gotadvances and out of thewho resisted. When she resisted his
his fist withvictim on with closedthe defendant struck the the face

jaw.force her defendant forced the victimsufficient to fracture The
forciblythe car drove to a location where heback into and second

raped drove loca-and her. The defendant then to anotherdisrobed
raped therepeatedly in the oftion where he the victim backseat

Finally, approximatelyescaped, 4:00vehicle. the victim and at a.m.
private appeareda in where she to beshe reached residence Dublin

bloody;painin and was and face was swollen and shebruised her
only difficulty.speakcould with

During byquestioning police,initial the victim described herthe
one,being twenty-five thirty“approximatelyassailant as six foot to

shoulders, lightage large curlyyears [having]of and and brown
hair, length,shoulder and also a moustache which was untrimmed.”

compositeEfforts to of her at that timeconstruct a sketch assailant
were unsuccessful.

AdvertisingpoliceThe victim’s information led the Americanto
they employeeCompany Boyle,where met Robert Americanan at

friend, Allard,Doug appear-who told them his was inthat similar
described,theyance to the man had that did not have abut Allard

Advertising.mustache and did not work for On OctoberAmerican
30, 1980, acting information, police andon this the Dublin chief

Hampshire Trooper at theNew State Police Michael Miles arrived
residence, Boyle present, spokewas and with theAllard where also

police photographsThe color of Allard anddefendant. took both
Boyle, Boylepermission. photoswith their The ofcolor Allard and

containingplaced pages photographon inwere the last a album
photographs photographsThe of thefacial of an assortment of men.

onlyBoyle photographsdefendant and were the incolor the album.
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evening 30, policeOn the of October the Dublin Trooperchief and
Miles visited the victim photographs.and showed her the book of At

suppression hearing, Trooperthe Miles testified that when the vic-
book,tim was handed the she was picturestold that there were in

at,the go throughbook for her to look to pace,them at her own and
to take her time. He also book,stated that as she examined the she
“kept going page pictureback to the Douglasthat had the of Allard

kept lookingon it and particular picture.”at that trooperThe testi-
fied that “she felt. . . subjectthat was the[the that haddefendant]

her,assaulted positivebut she qualitycouldn’t be because of the of
picture.” followingthe day, repeatedThe she procedure,the same

going picture Allard,”“back to againthe of Mr. makingbut without
positive time,a identification. policeAbout this attemptedthe to

prepare composite sketch, againa but failed.
Subsequently, Trooper Miles policelocated a 1977 black and

photographwhite of the defendant from Depart-the Keene Police
ment and a photographic lineupsecond consistingwas created of

photographthat and seven other photos.black and white This
photographic lineupsecond was shown to the victim on November 5.
time, pickedAt this she out the defendant as the man who assaulted
identifying defendant,Inher. the followingshe volunteered the to

officer,the “I my grandmother’swould swear graveon that .that was
the man who assaulted me.” As a result of photographic lineup,this
the aggravateddefendant was indicted for assault,felonious sexual

(Supp.RSA 632-A:2 1981), first-degree assault,and RSA 631:1
(Supp. 1981).

trial,Prior to his the defendant suppressfiled a motion to both the
out-of-court anyidentification and future in-court identification
arguing police proceduresthat the unnecessarily suggestivewere
because only personthe defendant was the photo-common to both
graphic arrays and because photographsthe color of the defendant

Boyle placedand pageswere in photothe last consistingof a album
primarily of snapshots.black-and-white The trial court denied the
motion, duringand the trial the victim testified and identified the

jurydefendant as the assailant. guiltyThe found the defendant of
charged.both offenses appealsThe defendant both the denial of the

suppress judge’smotion to and the trial instruction on burden of
proof.

integrityThe of a courtroom dependentidentification is
upon the out-of-court identification: if the out-of-court identification
is totality-of-the-circumstancesunreliable under test,the then the
State must show that the in-court independentidentification has an
source bywhich is not previousinfluenced improperthe out-of-court



213

Preston, 153, 157-58, 991,viewing. 122 442 A.2dState v. N.H. 994
Leclair, 214, 831,220-21,(1982); 118 385 A.2dState v. N.H. 834-35

(1978). Consequently, inquiryour thisin case is whether the out-of-
policeimproper proce-ofidentifications are the result suchcourt

in-court anddures that the identification other evidence derived
from them are inadmissible.

defendant, instance,in theThe the first has burden of
showing procedurepolice unnecessarilythat the identification was

Ober, 381, 624,suggestive. 383,v.State 116 N.H. 359 A.2d 626
HampshireMcNamara, 1(1976); R. New CriminalPractice: Prac­

230, police(1980). proce­ANDtice Procedure at 144 Once the§
unnecessarily suggestive,dures are shown to be the State must

byprove that the identification was nonetheless reliable clear and
Leclair,convincing 219-20,evidence. State v. 118 N.H. at 385 A.2d

Hampshire834; McNamara, Practice, supraat see R. 1 New §
230, (1980). reliabilityat 144 There is no need to consider the issue

police procedures unnecessarilyunless the beenhave shown to be
suggestive. Gullick, 99, 101-02, 1113,v.State 120 411N.H. A.2d

case,(1980). implicitly1115 In this the court concluded that the
police procedures unnecessarily suggestive pro­were because it

issue,reliability applyingto theceeded consider the criteria set
188,Biggers,in (1972).forth Neil v. 409 U.S. 199-200

To determine whether an out-of-court identification is reli­
able, notwithstanding unnecessarily suggestive police procedures,

byemploy totality-of-the-circumstancesthethe courts test which the
suggestiveprejudicial againsttheeffect of identification is balanced

reliability contributingfive to reliabilityfactors. Id. The five factors
totality-of-the-circumstancestheof identification under the test are:

(1) opportunity criminal; (2) degreethe to view the the witness’ of
attention; (3) accuracy any prior description given byofthe the wit­
ness; (4) certainty; (5) lapsethe level ofwitness’ and the of time

Id.;andbetween the crime the confrontation. see also State v. Per­
ron, 941, 948, 422,122 (1982).N.H. 454 A.2d 425 This test is the

equivalentfunctional of the test used to determine whether an in-­
independentcourt isidentification admissible because it anhad

Preston,origin. 158,State v. 122 442N.H. at 995.A.2d at
Although persuadednotwe are that the out-of-court identification

procedures unnecessarilywere suggestive", the judgebecause trial
applied Biggers policecriteria we will assume that he found thethe
procedures unnecessarilyto been suggestive.have Application of the
Biggers clearly supportstest findingthe trial court’s that the vic-
tim’s andout-of-court in-court identifications were admissible.
First, opportunitythe victim’s to view the wasdefendant considera-
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presence protracted periodin able: she was the defendant’s for of
time, during repeatedly Althoughwhich she was assaulted. the
quality lighting during early morningof was uncertain the hours

raped,when the victim was andassaulted there was illumination
lights. reasonablyfrom street The trial court could have concluded

degree greatthat the victim’s of attention was because of her close
inconsistencycontact with the defendant. The between the defend-
descriptionappearance of himant’s and the victim’s was limited to
discrepancy length.a athe absence of mustache and in hair The

lapse of time between the crime and the first out-of-court identifica-
days,only photographiction was two and the second identification

Finally,eight days high degreewas after the assault. the of cer-
tainty with which the victim identified the defendant after the

photographic showing statement,hersecond was reflected in “I would
my grandmother’s grave thatswear on that was the man who

assaulted me.”

court, by weighing reliabilitythe fivethe trialWe hold that
unnecessarily sugges­against arguablythediscussed abovefactors

reasonably thatprocedures, could have concludedtive identification
convincingby clear andwas reliablethe out-of-court identification

unnecessaryAccordingly, isit totherefore admissible.evidence and
independentwas of anidentificationwhether the in-courtdiscuss

Preston,v. 122out-of-court identification. See Stateinadmissible
157-58, 442 A.2d at 994.N.H. at

whetherargument the issueinvolvesnextThe defendant’s
burden-of-proof instruc­language modelof thedoubtthe reasonable

838-39,832, A.2dWentworth, 395118 N.H.in v.Statetion contained
followingby statement:court’sthe858, (1978), was vitiated862-63

guiltywho ispersonnoimportance thatutmost“It is of
likewise, equally important thatisfree, and, itgoshould

be convicted.”shouldperson who is innocentno
para­Wentworththeviolatesdetermining instructionwhether anIn

charge in thedisputedof theeffectthedigm, evaluatemust“[w]e
Langdon,v. 121 N.H.. . .” Stateinstruction.overallof thecontext

299, (1981).1065, 1068, 301A.2d438

jurybeginninglanguage the of aoccurred atThe criticized
transcript.twenty-six pages The Went-­ofwhich coversinstruction

includinginstruction, however, given theproperly,wasworth
presumption of inno­relating proofofto burden andinstructions

jurorsthe thatconcluding charge, the court instructedhisIncence.
beyond the defend-a reasonable doubt thattheyif were all satisfied
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offense,engaged comprising theyin conduct elements of theant the
guilty. judge added, “[h]owever,him trial thenshould find The if

you are not satisfied to each of thisso as the elements of offense
beyond doubt, youa reasonable then findmust the defendant not
guilty.” language respectSimilar was used with to each offense and

repeatedwas in twosubstance on other occasions in the instructions.
“any prejudicialpossible phraseWe are satisfied that effect of the

harmlessly totality instruction,” anywas in possi-lost the of the and
beyond Black,ble error was harmless a reasonable doubt. v.State

837-38,836, 1177, (1976).116 N.H. A.2d368 1179

Affirmed.

All concurred.
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