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offense,engaged comprising theyin conduct elements of theant the
guilty. judge added, “[h]owever,him trial thenshould find The if

you are not satisfied to each of thisso as the elements of offense
beyond doubt, youa reasonable then findmust the defendant not
guilty.” language respectSimilar was used with to each offense and

repeatedwas in twosubstance on other occasions in the instructions.
“any prejudicialpossible phraseWe are satisfied that effect of the

harmlessly totality instruction,” anywas in possi-lost the of the and
beyond Black,ble error was harmless a reasonable doubt. v.State

837-38,836, 1177, (1976).116 N.H. A.2d368 1179

Affirmed.

All concurred.
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McEachern,Shaines, Madrigan (Paul& of Portsmouth Mc-
brief,Gregory D. Robbins on the and Mr.Eachern and Robbins

plaintiff.orally), for the

P.A.,Gray (Douglas GrayTaylor, Keane R. on& of Portsmouth
Osgood Lodgeorally), for the #48 I.O.O.F.the brief and defendant

Building Association.

Smith, (Gary B. Richardson on theUpton, & of ConcordSanders
Lodge Hamp-orally), of Newbrief and for the defendant Grand

shire, I.O.O.F.

King, appeal petition specific per-ThisC.J. arises out of a for
multi-storyoption purchase buildingan to a for aformance of fixed

price, appealedawhich was included in lease. The defendants a
superior approvingcourt order the recommendation of a master

granted.specific performancethat be We reverse and remand.
1971, OsgoodJanuary 7, LodgeOn the defendant #48 I.O.O.F.

Fellows) Building (Osgood(Independent Order of Odd Association
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plaintiff, ofLodge) to the Continental Cablevision Newleased
OsgoodInc., Lodge’s buildingfloor ofthe first inHampshire,

Portsmouth, five-year perrental offor a term at a fixed month.$700
granting plaintiff option pur-a clause the an toThe lease contained

$85,000.building option pur-price of This tothe at the fixedchase
yearswas to be effective when three of the lease term hadchase

expired.
five-year expired,the term the lease was renewed forWhen

1980,five-year whenanother term. In November the second five-
nearing attemptedyear completion, plaintiff toterm was the exer-

Osgood Lodgepurchase option.cise the refused to execute a
agreement, required by lease,purchase-and-sale terms ofas the the

of thebecause it was unable to obtain the consent defendant Grand
Lodge Hampshire, (the Lodge).of New Grand TheI.O.O.F. consent

Lodge required byof the Grand was section 547 of the Code of Gen-
Independent (OddLaws of the Order of Odd Fellowseral Fellows

Code), provided pertinent part: Lodgeswhich in “Subordinate shall
Lodge session,requiredbe to obtain the consent of the Grand if in or

Lodgethe Grand Trustees or the Executive Committee of said
recess,Lodge during prior dispositionGrand to the sale ofand/or

property lodge.”ofthe real a subordinate
copyA of section of the was in547 Odd Fellows Code recorded the

Rockingham 1957,County Registry approximatelyof Deeds in June
yearsfifteen before the execution of It wasthe lease. indexed under

Lodge. plaintiff’sthe name of the Grand The lease was also recorded
Deeds,Rockingham County Registry apparentlyin the of and was

Osgood Lodge.indexed under the name of
plaintiff brought court,equity superior seekingThe ina bill in

specific performance, Osgood Lodge conveycompel prop-to to the
erty plaintiffin accordance with the terms of lease.the The also
sought damages Osgood Lodge conveydue to the ofrefusal to the
property. LodgeThe Grand was also named as a defendant.

Casassa,(H. Esq.),The case was referred to a Master whoAlfred
plaintiff’s request specific performancerecommended that the for

granted. Although recognizedbe requirementhe that the consent
alienation,was not an invalid restraint on he indicated that the

plaintiff prevail partyshould purchaserbecause it was a “third
Lodge’swithout notice” of the pro-Grand interest and was therefore

by recording statute, citingtected the authority.“RSA 477:7” as his
LodgeThe master recommended that the Grand be ordered to con-

conveyance Osgoodsent to plaintiff Lodgethe to the and that be
convey propertyordered to the in accordance with the terms of the

approved by Superiorlease. His recommendations were the Court
(Pappagianis, J.).
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Lodge appealedOsgood Lodge the decision ofand the GrandBoth
They argue chapter pro-notsuperior RSA 477 doesthatthe court.

purchaserplaintiff for value asit is not a bona fidetect the because
grantingThey spe-ofby therequired the also contend thatstatute.

itperformance inappropriate would violate sectioncific was because
the Fellows Code.547 of Odd

(I.O.O.F.) is a fraternalIndependent of Odd FellowsThe Order
(Voluntary Corpora-organized chapter 292organization under RSA

system,organized lodgeAssociations). in aistions and The I.O.O.F.
lodges Hampshire.governs inall Newand the Odd Fellows Code

require1979) the record-(Supp. and RSA 477:7RSA 477:3-aBoth
not soprovideand that documentsing documentsof certain

persons. willagainst particular We exam-recorded are ineffective
theystatutory protect theprovisions to whetherdetermineine both

Fellows Code. RSAplaintiff of section 547 of the Oddfrom the effect
1979) provides:(Supp.477:3-a

conveyance every“Every anddeed or other of real estate
anytitleor other instrument which affects tocourt order

estate, probateexcept and taxinterest in real records
recording,by exempt shall beliens which are law from

countylength registry theat in the of deeds forrecorded
deed,in which the estate lies and suchor counties real

conveyance, or shall not be effec-order instrumentcourt
against purchasers for value until sobona fidetive as

recorded.”

provides:RSA 477:7

bargain sale, mortgage convey-nor“No deed of and other
estate, anyreal nor lease for more than sevenance of

thereof,makingyears shall be valid to hold thefrom the
any person grantoragainst the and his heirssame but

attested, acknowledgedonly, deed or beunless such lease
accordingrecorded, provisions chapter.”of thisto theand

“any person,”protects asthat itAlthough statesRSA 477:7
1979) protects fide“bona(Supp. whichopposed to RSA 477:3-a

interpreted pro­aslanguage has beenof RSA 477:7thepurchasers,”
“attaching creditors” withouttecting purchasers” andfide“bona

935,156, 158, (1905).Wheeler, 59 A. 935N.H.v. 73Butlernotice.
Lodge’sdiscussion, Grandthat theAssuming, purpose of thisfor the

lodge anof wasproperty a subordinateto sale ofright theto consent
required under either RSArealty to be recordedwasin thatinterest

by477:7, plaintiff protectednotwas1979) the(Supp. or RSA477:3-a
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recording purchaserstatute because it was neither a fidethe bona
attachingnor an creditor.

party purchaser ifA is not a bona fide he has notice of the
prior paidinterest of a claimant before he has consideration for his

Moore, 382,purchase. (1855);v.Patten 32 N.H. 387 92 C.J.S. Vendor
322, (1955) (one claiming optionand Purchaser at an217 under to§

purchase paid purchase moneywho has not the is not a bona fide
case,purchaser). present yetplaintiff paidIn the the has not the

$85,000 agreed-upon purchase price buildingof the and has knowl­
edge Lodge’s rightof the prop­Grand to consent to the sale of real

byerty lodge. Although plaintiff paid pera local the has month$700
rent, paid purchase building,this was not for the of the but for the
leasing building,part option purchase.of of the and for the to See 49

367, (1970).Am. 2d Landlord andJur. Tenant at 382 Because the§
plaintiff pay Osgood Lodge purchase pricedid not to the of the
building receiving Lodge’s rights,before notice of the Grand it is not

purchaser plaintiffa fidebona under the statute. The does not claim
attachingto be an creditor.

specific performanceWe must now determine whether was an
remedyappropriate superiorfor the court to order in this case. The

plaintiff argues us,properlythat this issue is not before because it
proceedingscontends that the issue inwas not raised the before the

reviewing pleadings pro-master. After the and the record of the
ceedings, theywe conclude that show that the defendants did raise

appropriateness specific performance bythe issue of arguingthe of
specific performance grantedthat should not be because it would

violate section 547 of the Odd Fellows Code.

Generally, estate,involving specific perform­in cases real
grantedance will be to enforce a for the propertycontract sale of

inequitableunless there are circumstances impos­which make it or
Baker, 48, 50, 454,sible to do so. Belrose v. 121 N.H. 426 A.2d 456

(1981) (citations case,omitted). superiorIn this the court erred in
granting specific performance. LodgeIn Lodge,Grand v. Union 111

241, (1971),N.H. 279 A.2d 590 provisionwe held that the consent of
section 547 of the Odd Fellows Code did not constitute an invalid

alienation,restraint on and obliga­was asenforceable a contractual
lodge. Specific performancetion of the local inappropriateis an

remedy performance by contracting party,when case,the as in this
Osgood Lodge, subjectis person partyto the consent of a not a to the
contract; namely, Lodge. Allen,the 788,Grand Allen v. 235 So. 2d

(Ala. Stitt,1970); App. 249, 253,791 Hines v. 1104,36 Colo. 540 P.2d
(1975); Lowther, 474,1106 Brand v. (W.285 S.E.2d 1981);479 Va.

see Davis Development Company, 594,v. Health (Utah558 P.2d 596
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1976). particularly partyis true when the third has no knowl-This
Lowther,edge of lease. Brand v.the execution of the contract or See

at 480.285 S.E.2d
case, LodgeIn the at trial indicated that the Grandthis evidence

knowledge lease, option-had no of the of the let alone theexistence
to-purchase granting specific performancethe ofclause. Because
required Lodgesuperiorthe to to tocourt order the Grand consent

conveyance, inappropriateit remedy.the was an

andReversed remanded.

All concurred.
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